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THE 


AMERICAN LAW REVIEW. 


JANUARY-FEBRUARY, 1886. 


CODIFICATION. 


The editor of American Law Review asks me to contribute to 
a discussion of codification. It seems to me that the discussion 
has beenhad already. W hat we need is to get itattendedto. The 
people have an idea that something is wanting to the administra- 
tion of justice, but they do not clearly see where the defect lies. 
Indeed they are not likely to see it. It would be very strange 
if they did. The knowledge of the law is confined to a particular 
class : it is the interest of that class that it should be so contined ; 
they keep the law scattered through thousands of books, where 
nobody can find it but themselves; they say to the people that 
from its very nature it must be so scattered ; and they have had 
such influence with the people as to make most of them believe it. 

This condition of things will last forever, unless the people 
take the matter into their own hands. The lawyers as a body 
never did begin a reform of the law, and, judging from experience, 
they never will. The reform must be the work of laymen, aided 
by a minority of lawyers. 

As for me, I have written and spoken so much about it, in the 
last seven and forty years, that I have well nigh exhausted my- 
self —I can do little more than pick up odds and ends. These, 
however, you may have, if you think they will do any good. 


What do we mean by codification? Not that which many 
lawyers imagine it to be. They conjure up a phantom and then 
proceed to curse it and fight it. Their imaginations portray it as 
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a body of enactments governing and intended to govern every 
transaction in human affairs, present and future, seen and un- 
foreseen, universal, unchangeable and exclusive. That is not 
our meaning. We mean by codification what Judge Story meant 
fifty years ago, when he declared it to be practicable and expedi- 
ent, — that is to say, the reduction to a positive code of those 
general principles of the common law, and of the expansions, 
exceptions, qualifications and minor deductions, which have al- 
ready, by judicial decisions or otherwise, been engrafted on them, 
and are now capable of a distinct enumeration. 

This is repeated in Professor Koenig’s letter, reprinted in the 
present number of the Law Review. You will there see what 
we advocates of codification mean, when we use the word. Let 
us then waste neither wo-] nor thought on questions outside, 
but confine both to this one only — whether such a codification is 
practicable and expedient. 


I will mention here four reasons for codification, and four 
sophisms against it. 

First. There are certain propositions which have become 
maxims of government, one of which is that the legislative and 
judicial departments should be kept distinct, or in other words, 
that the same person should not be both law-giver and judge. There 
is no need of arguing about it. The maxim is founded on philos- 
opby and experience. It has taken ages of struggle to establish 
it. And here itis. We profess to take it for absolute truth ; 
we talk of it.as one uf the fundamental doctrines of modern 
government; we write it at the head of our constitutions ; but 
we violate it every hour that we allow the judges to participate 
in the making of the laws. 

Second. Another of these maxims is, that all they who are 
required to obey the laws should have the opportunity of know- 
ing what they are. These laws are now in sealed books, and the 
lawyers object to the opening of these books. They can be 
opened by codification and only by codification. Do not say 
that this is a figurative expression which proves nothing. It 
proves everything. The law with us is a sealed book to the 
masses ; it is a sealed book to all but the lawyers; and it is but 
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partly opened even astothem. It is an insult to our understand- 
ing to say that the knowledge of the law is open to everybody. 

It should be open. That none can deny who has common 
understanding and a decent regard for truth. How can it be 
opened? In one way, and one only: writing it in a book of such 
dimensions and in such language, that all can read and compre- 
hend it. What if lawyers should say that unwritten law is good 
enough for them? They are used to delving in it; they like it; 
they live by it. What then? Supposing it to be so does not 
mend the matter, unless it be assumed that the law is made for 
the lawyers and not for tbe people. 

These two reasons for codification should of themselves be 
decisive. 

Third. Another and a third reason is the lawyer’s own experi- 
ence; the experience, I might say, of every lawyer. What does 
he know when a case is brought to him, for the courts or for 
his private opinion? The first question he asks himself is, has 
the point been decided. He looks for a decision. Where does 
he look? First in the volumes of his own State reports. It 
may be that he finds a case just decided in the highest court on 
all fours with his own, and he fancies that he may rely on that. 
Can he? We lawyers know that there is still a chance of mis. 
take. Look at the list of ‘‘ cases cited, criticised, distinguished 
or overruled.’’ This isthe very best aspect of the lawyer’s posi- 
tion in the case supposed. But what if there be no such de- 
cision? Then he looks into the decisions of inferior courts in 
his own State. If he finds one that he thinks is applicable, he 
ventures to take it, though with less confidence, because he 
knows that he is to go through the ordeal of the higher court 
and his chances there are uncertain. Should he happen to find 
no decision at home applicable to his purpose, he goes abroad 
into other states or across the sea. Nowhe has got beyond the 
hundreds of volumes of his own State reports to the thousands 
of volumes of other States and countries. What ‘‘ a codeless 
myriad of precedents ’’ tolook through! What ‘‘a wilderness of 
single instances’’ to explore! Consider the nature of the search, 
and what is found after all? He peers into volumes upon vol- 
umes, with no other guide than an index at the end of each 
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volume, or a compilation or collection of indexes called digests, 
of many volumes. These are made sometimes by men of sense, 
and sometimes by men of no sense, without any agreement upon 
a plan or classification of subjects. The result is, as might have 
been expected, that the lawyer, with an earnest desire to get the 
** best opinion’’ or the ‘* weight of opinion,’’ has after all to 
make a guess. Now, if he had been asked at the outset whether 
he would not prefer to look for an authoritative statement of 
the rule for his case in a statute-book, IF ME COULD FIND IT 
THERE, he would have answered yes. 

Fourth. The fourth reason that I will mention is that no peo- 
ple which has once exchanged an unwritten for a written law, 
has ever turned back. One might as well expect the sun to re- 
turn upon the dial. Even where the written law has been imposed 
upon a conquered people, to whom it must have been at first dis- 
tasteful for that reason, it has held its place, after the foreign 
domination has departed. The eagles of Napoleon were driven 
back across the Rhine, but the code which went forward with 
the eagles did not return with them. These facts are arguments 
worth all the theories in the world. Scholars may write as many 
treatises as they will; the experience of mankind is worth all the 
books that were ever written. You can not explain away this 
experience ; you can not reason it down; it proves the supe- 
riority, beyond dispute or cavil, of written to unwritten law, of 
statute law to case law, or as it might be better called, to guess-law. 


Now for the sophisms against codification. 

First. It is said, that the law will be ** cabined, cribbed, con- 
fined,’’ if it be written. Of all false reasoning, if reasoning it 
may be called, this seems to be the weakest. It assumes that it 
is better to have the law uncertain than to have it certain. But 
surely he who is to obey a law ought to have the means of know- 
ing whatitis. Ifthe written law is elastic, as issometimes said, or 
flexible, as said at other times, that means that it is not certain ; 
and that in just the thing to be condemned and avoided. An- 
other form of the objectionis that a code is a cast iron frame un- 
fitted for a growing body. The same might be said of the 
dictionary. Language is one of the most flexible of instruments ;_ 
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it grows with the growth of a people; new words, bearing their 
thoughts, ‘* winged words,’’ are born every day; yet nohody 
thinks that a reason why a dictionary should not be made, placed 
in every house, and consulted by all its inmates. 

Second. A second sophism is that a perfect code can not be 
made, and therefore, inasmuch as none but an imperfect one is 
possible, there had better be none at all; which is as much as to 
say, you can not have all you want, therefore you shall have 
nothing. Apply this rule to any statute, old or new, or to any 
constitution of government, and see to what consequences it 
leads. No code can provide for all future cases. So it is ar- 
gued, you should not provide for any; which is about as reasona- 
ble as it would be to argue, because you can not provide for all 
the wants of a people, you should not provide for any. 

Third. A third sophism is this one: we have grown strong and 
prosperous without a code, why get one now? What need is there 
of a change? Yes, we got on very well without steamers, rail- 
ways or telegraphs, a century ago ; we built up cities; we founded 
states; we sent forth armies and navies; we made and admin- 
istered a great many good laws. But what have inventors and 
legislators been doing in these hundred years? Are their works 
not worth having? 

Fourth. A fourth sophism is, that legislatures are always at 
work changing the laws, and therefore if-a code is made it will be 
subject to continual change, and so it is better to have none of it. 
Compare then the changes in legislation with changes in decis- 
ions, measure the fluctuations of the law of the law-giver with the 
law of the judge ; the sixteen thousand decisions of the courts of 
this country in a single year, with the statutes enacted by the 
legislature of any State, or of all the States together. 


These four reasons and four sophisms are examples of others — 
many others, I might say. There is nothing in the name 
of code to frighten anybody. We are used to it. There isa 
code of rules for this society and for that; for the produce ex- 
change, the stock exchange and other exchanges; the doctors 
have a code for their practitioners; there is a banker’s code 
and an education code; there is a code of signals for the sea, 
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and there is even a code for telegraphic messages. It would 
be hard if, with all these codes, we could not have a code of laws. 


How can a code be made? Just as other things are made, 
which require unity of design. The legislature is of course to 
enact it, but it must have been prepared beforehand by compe- 
tent persons. This does not detract in the least from the functions 
of the legislator. The plan must be the work of a commission; 
the sanction, the work of the legislator. If the legislature of a 
State wants a new capitol, it does not make the plans, draw- 
ings and specifications itself; it employs the best architects it 
can, and then it accepts the work of the architects, and gives 
its sanction to the building. 

Some lawyers who favor codification want it done by com- 
mittees composed of experts in the different branches of law. 
It would be just as rational to stipulate in the building of a capi- 
tol, that one architect should have the building of one wing, 
another architect another wing, and still another the center. 


Again it is said, let the work be done in parts, or piece-meal. 
The objection to this is, that there are rules common to all the 
parts, and if the work is done in parts, these must be repeated 
in each of them. Take the few instances, in which the English 
have codified parts of their laws ; the Bills of Exchange Act being 
one, and the Factors’ Act another ; how would they look side by 
side within the cover of a book labeled Code Victoria ? 


Perhaps I may be expected to say something about codifica- 
tion in the State of New York, the pioneer commonwealth in the 
work of law reform, though, I am sorry to say, it has paused in 
mid career. We have had here as earnest a contention as was 
ever had overany work. Of the five codes prepared, three have 
become laws. The Political Code need not be brought into the 
discussion, for it is chiefly a compilation of existing statutes, 
relating to the government of the State and the functions of its 
public officers. The Civil Code, the most important of all, has 
been once rejected by the Assembly, and twice passed by both 
Assembly and Senate, but failed to receive the approval of the 
Governors. The onslaughts that have been made upon it, the 
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falsehoods that have been told respecting it, the means that have 
been resorted to for its defeat, would form a chapter of legal 
history, which I hope yet to see written, amusing and instruc- 
tive, for the information of the world, touching the devious ways 
of prejudice and ignorance. Ithas been objected that the code 
is too long and that it is too short; that it has too many new 
phrases, and too many old ones ; that it changes the law, and does 
not change it ; and so on to the end of the score of contradictory 
objections. One of them only will I take the present occasion to 
mention: its length, compared with the most renowned of 
modern codes. The French Civil Code has 2,281 articles, and 
the French Commercial Code 648, making altogether 2,929. 
Deducting 750, which relate to subjects treated elsewhere in 
the New York system, we have left 2,179. The New York 
Civil Code has 2,028 sections. Taking particular subjects for 
comparison, we find that in the French Code negotiable instru- 
ments have 80 articles, and in the New York code 117 ; that prop- 
erty real and personal has in the French code 585, and in the 
New York code 511; and that all the French codes together 
have 5,098 articles, and all the New York codes, 7,170. 


Davip Dup.Ley FIELD. 
New YORE. 


No one will deny that the law under which we live to-day is 
imperfect and obscure. The question whether we can make it 
less imperfect and less obscure is perhaps the most vital which a 
community can be called upon to discuss. Unfortunately the 
real merits of the question seem at this moment enveloped in 
the smoke of a skirmish engaged in more for the purpose of 
singling out personal enemies than attacking a common foe. It 
has become advisable, therefore, in the interest of wisdom and 
honest conclusions, to abandon completely the actual arena and 
seek, in an environment less hostile to philosophical inquiry and 
practical results, a solution of the knotty question before us. 
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Without further reference, therefore, to existing controversies, 
I shall adopt an order of reasoning which naturally imposes 
itself upon a student of this question. I shall endeavor to state 
the evils of the present system in the first place and to measure 
the extent of those evils. I shall then study how far it can be 
reasonably supposed that those evils will be remedied by codi- 
_ fication, and what new evils will be involved in the remedy. It 
seems to me that then and then only shall we be in a position to 
balance the advantages and disadvantages attending the two rival 
systems and to choose between them. 

The Evils of the Existing System. — There is no doubt that the 
evolution of English common law, guided as it has been by 
equity is a beautiful illustration of what evolution can do 
when allowed to work out unassisted its.own results in its own 
way. Ido not think, however, that a sincere admiration of this 
development is inconsistent with a deep sense of its imperfec- 
tions and a strong resolve to remove them. Man also is the re- 
sult of a marvelous and admirable process of evolution; but he 
is far from perfect to-day — whether pbysically, morally, or men- 
tally — and I have never heard it seriously advanced that we were 
making a mistake in endeavoring to improve our physical con- 
dition by the study and application of the principles of hygiene, 
our moral condition by the study and application of the principles 
of ethics, and our mental condition by education and culture. 
On the contrary the whole higher life of man consists of self- 
improvement; in coming to the aid of the natural processes that 
have made him what he is in order to make him if possible bet- 
ter. If, therefore, we can come usefully to the aid of law in the 
process of evolution, we are only doing for law what we have 
long done for ourselves. Nay, more; it is a mistake to suppose 
that law has been left all these years to its own intrinsic powers 
of development. Custom did, in the first period of Anglo-Saxon 
history that we know anything about, slowly become law; but I 
know of no period when this natural process was not more or 
less interfered with by legislative enactment, and at the present 
day so little has the natural process of custom development been 
able to keep up with our needs, that every year a volume averag- 
ing over eight hundred pages is added to our statute law. 
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The necessary conclusions from the above considerations are 
twofold: 1. Beautiful as the natural development of our laws 
may have been, analogy and experience teach the advisableness 
of supplementing custom development by positive legal enact- 
ment. 2. Not only is such legal enactment advisable, but it is 
necessary. Our needs demand it. 

I think so far there is no room for controversy. Now, what are 
the evils of the present system, as we have evolved it by natural 
and artificial processes so far? 

The principle adopted in legislation hitherto has been generally 
one of parsimony, viz.: never to make a law unless it is abso- 
lutely necessary todo so. The result of this system has been to 
create two kinds of laws, the unwritten or custom and case-made 
law, and the written or legislatively enacted law. The evils of this 
system are threefold: 

1. Those peculiar to unwritten law. 

2. Those peculiar to written law. 

3. Those peculiar to a combination of both. 

I shall treat these in order. 

1. Those Peculiar to Unwritten Law. —Of these I shall deal 
with only two— uncertainty, and difficulty of determination. 

Uncertainty. — The lovers of common law claim that uncer- 
tainty is not a vice but a virtue, because it enables a good judge 
to strain the previous decisions which constitute the law so as to 
favor an equitable case. This merit (if such it can be called) 
of uncertainty seems more than compensated by the fact that if 
a good judge can use it to work equity, a bad judge can use it to 
work wrong, and a judge of less than great ability,. having no cer- 
tain rule to direct him, is as likely to decide wrongly as rightly. 
The balance is in favor of the bad working of this elastic prin- 
ciple. 

But even if there was a balance in favor of its good working in 
special cases, it is extremely doubtful whether it would compen- 
sate for the incalculable evil that results from the fact that this 
uncertainty makes it impossible for individuals so to conduct ~ 
their life or their business as to be secure against unconscious 
violation of the law on the one hand, and the incurring of unknown 
liabilities and responsibilities on the other. 
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DurricuLty OF DETERMINING WHAT IS THE Law. — This evil is 
not, as might at sight appear, the same as the former. The 
former presumes that it is in some cases impossible to determine 
with certainty what the law is; but even when the law is not un- 
certain it is extremely difficult and laborious. Not only does the 
law when discovered often take the shape of a sphinx riddle, but 
it is always set in the center ofa labyrinth, the key to which has 
to be laboriously sought and the mazes of it with painful perse- 
verance worked out, before the weary searcher can know whether 
he is to be rewarded by the revelation of a positive rule, or only 
end in being baffled by a conundrum. There is no controversy as 
to the fact that the common law is difficult to determine; it in- 
volves research ; it involves expense ; and after time and money 
have been spent it is often necessary to admit that no rule ex- 
actly covers the case in hand. The lovers of unwritten law con- 
tend that codification will only increase this difficulty, by adding 
to existing uncertainties uncertainty as to the meaning of the 
code. Experience teaches that this is a mistake. If the code is 
a bad code, then indeed the difficulties are increased — nay mul- 
tiplied. If it is a good code, reference to preceding legislation 
can be practically eliminated altogether. As a matter of fact, 
reference to the law as it existed before the French code is 
practically unknown in French practice; I do not say that it 
never arises. But I maintain that it arises so seldom that 
it can be neglected as an element in the decision of the question 
before us. 

Now, if the persons who are opposed to codification sincerely 
desire good legislation and are not actuated by prejudice, let 
them carefully examine this question. The French bar is open 
to inquiry. The issue is an imprtant one, and fortunately it is an 
issue of fact — patent, unconcealed, unconcealable. Let it be in- 
quired into and disposed of. During the first half century that 
the civil code was in operation in France, members of the bar 
were in the habit of referring constantly to the Travaux Prépara- 
’ toires—that is to say, the discussions of the Conseil d’ Etat upon 
the code when it was in process of compilation. But to-day the 
thirty-seven volumes that were indispensable to the lawyer fifty 
years ago remain idle and unused. Most of the ambiguities of 
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the code have now been settled by the courts, and there is seldom 
occasion for going behind their decisions. 

The contention that a code gives rise to as much difficulty of 
research as our system of unwritten law is so groundless that it 
does not deserve serious discussion. Perhaps no one can really 
pass upon the matter who has not practiced under both systems. 
But it does seem to commend itself to common sense that it 
is easier to find the law in a large-typed duodecimo of three hun- 
dred pages than in a library of reports — especially in view of 
the fact that the duodecimo not only aims at, but actually suc- 
ceeds in telling you what the law is, whereas the reports neither 
succeed in so doing, nor even aim at it. All they aim at is set- 
ting forth the law of a particular case, and the search therefore 
generally resolves itself into an attempt to find in the reports a 
case exactly resembling the one in court—a search which is 
never edifying and seldom successful. At any rate a code gives 
arule. If the rule is unintelligible, ambiguous or incomplete, 
then, and then only, reference to the reports becomes necessary. 
But the fact that the rule is seldom either unintelligible, ambigu- 
ous or incomplete, disposes of nine-tenths of the cases where a 
weary search would have been necessary under our system. 

The Evils of Written Law. — Written law is undoubtedly 
open to the objection that an illiberal interpretation of it tends 
to work injustice, and that occasionally cases arise, unforeseen by 
the legislator, in which an injustice is occasioned that nothingl ess 
than absolute disregard of the law could prevent. But all human 
devices are necessarily imperfect. The argument that, because 
man can not make a perfect code, he must not try to make a 
code at all, is one that no serious person would propose in con- 
nection with any other subject. Is it because every inch of a 
coast line can not be covered by cannon, that therefore we are to 
have no coast defenses at all? Or because the haphazard needs 
of certain settlements have thrown up earthworks in certain 
places for local reasons, that no attempt is to be made to organ- 
ize systematic lines of defense upon a strategic plan? 

Those Peculiar to a Combination of Both Written and Un- 
written Laws. — But it must not be supposed that we have to 
choose between the evils of written and those of unwritten law ; 
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our present system is infinitely worse, for it combines the evils 
of both without enjoying the advantages of either. Nor can 
this system be sustained on the theory that certain classes of 
legislation are fitter subjects for legislative enactment than 
others, and that the one should be dealt with by the Legislature, 
whereas the others should be left to their own untutored develop- 
ment. For even supposing that this theory is sustainable, our 
legislatures have, in fact, disregarded it by neglecting the one 
and trespassing on the other. 

The fact is, a legislature, whether sitting at Washington or ata 
State capital, is a political body, and not at all adapted for the 
framing of laws. Changing biennially as it should if it is truly to 
represent the political will of the people, it can not be actuated by 
the singleness of purpose essential to the making of laws. Divided 
by faction and heated by party strife, it is impossible that it 
should be able to give the time or the temper necessary to sound 
legislation. And we have suffered all the consequences that 
might have been expected from legislative unfitness. The uneer- 
tainty of our common law has been multiplied by that arising 
from yearly enacted and yearly amended statutes. Its elasticity 
has disappeared in the mass of iron rivets that have been driven 
through it and through one another, and the only gifts brought 
by late years to our once precious common law consist in a few 
more mazes added to the labyrinth in which it is concealed, and a 
few.more riddles added to its already Delphic utterances. 

If now we may venture to draw a conclusion from the above 
considerations, it will take some such form as this : — 

Our present system is worse than either entirely unwritten 
law or entirely written law. Jt is intolerably bad. It must be 
improved. We can not improve it by reverting simply to the 
old common law, because our statute law fills gaps that can not 
be reopened. 

We have no choice, therefore. It is only by legislative enact- 
ment that whatever evils exist in our present system can be 
eliminated. 

Common law has no preponderating advantages over written 
law. It has no advantage whatever over written law. Uncer- 
tainty —the only merit as yet discovered in it — turns out not to ~ 
be a merit but a vice. 
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Written law has great advantages over unwritten law, viz.: 
certainty and facility of determination. 

Codification, if confided to proper hands, ought to reconcile 
conflicting decisions and conflicting legal enactments; it ought to 
eliminate ambiguities ; it ought to state the law plainly and cor- 
rectly. Already the French codes have done this once. There 
is no such defect in the language of Shakespeare and Herbert 
Spencer as to justify the contention that what has been done in 
French can not be done in English. 

The work of codification is one of many years, involving much 
preparatory labor. Although the French civil code was com- 
pleted in twelve months, four codes had already been framed and 
rejected, and the work had practically been begun as early as 
1453. It ought to be confided to the most eminent and varied 
specialists in the country, and not passed upon by the legislature 
till it had passed through an ordeal specially prepared for it 
similar to that instituted by Napoleon for the compiling and enact- 
ing of his code. 

I can not close without a word as to the code now before the 


New York Legislature. It is not for me to pass judgment upon 
it ; but I may be allowed to pay a tribute where it is due, and, 
whatever be the fate of it, to recognize that, if one day we are 
allowed to enjoy the blessing of concise and intelligible laws, we 
shall owe it to the indomitable and splendid energies of David 
Dudley Field. 


Epmonp KELLY. 
18 Rue AvuBeEr, Paris. 


1. It is often urged that our judiciary law is incapable of codi- 
fication. 

To this objection I have to say, that all case-made law, to be 
justly entitled to the name of law, must contain rules or princi- 
ples which can be applied to the solution of future cases. If it 
does not contain such rules or principles, then it is no law at all— 
but only a chaotic mass of arbitrary opinions. As such their 
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sole value stops with the cases decided, and they are unworthy 
of preservation for future use. If, however, the decisions of 
our courts contain rules or principles capable of serving as 
guides in the determination of future cases, is it possible that 
such rules or principles, along with all settled exceptions and 
qualifications, can be expressed in no other form for future guid- 
ance than in judicial opinions? To maintain this leads to the ex- 
traordinary conclusion that the human understanding is incapable 
of expressing in a simple connected form a mass of rules and 
principles, with which it is familiar, and which it has already 
expressed and declared in the form of written opinions. The 
achievement accomplishes nothing more than a change in the 
outward form and vesture of our authoritative judiciary law. It 
only furnishes a clearer and more accessible expression for what 
undoubtedly exists, and may be ascertained by laborious resort 
to the published reports. 

2. It has been objected against the adoption of a code that it 
is in the nature of a straight jacket on the law, depriving it of 
that flexible and accommodating character which is supposed to 
attach to case-made law. 

In answer to this, I venture to remark that a good code should 
contain and express, in a plain, simple form, the rules and princi- 
ples of the law which have been sanctioned by jurists and ap- 
proved in judicial opinions. In so far as these principles and 
rules are flexible and expansive, there can be no difference between 
a code and case-made law, for they are the same in both forms 
of publication. When a case occurs which can not be decided 
in pursuance of any principle or rule contained in the code or in 
the decisions of the courts, or in the writings of the sages of the 
law, as the case may be, legislation of some sort is necessary. 
When a court of law decides such a case, it is manifestly not per- 
forming its primary and ordinary function of declaring the law, 
but is engaged in the business of making law. If we want this 
legislative function to be discharged by our courts, a code is no 
more in the way of their doing it than their past decisions, because 
in either case they are acting outside of the known law, supposed 
to be obligatory upon them. 

For myself I would prefer to have no more judicial legislation. 
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I prefer to have that function of our government performed by 
the department to which it belongs, under our American system. 

The maxim of stare decisis, which rests upon the accomplished 
work of the courts, giving to it the authority of law, naturally 
incapacitates them for the duty of effective legislation of any 
kind. It is true that, in disregard of it, they have occasionally 
introduced new principles and made important and beneficial 
changes in the law of the land. But this has usually been done 
with great reluctance, and under a conscious sense of departure 
from the established order of their procedure. Compelled by 
their constitution and nature to follow the lead of their own pre- 
cedents, they not unfrequently hesitate to discharge the functions 
of the legislature, and confess their inability to reform the law 
announced by themselves, suggesting the needful changes for 
appropriate legislation. This modesty of conduct, I regret to 
say, has not been the invariable practice of our courts of Jast 
resort. If necessary I could cite numerous instances in which a 
long line of decisions establishing important principles and rules 
governing the rights of property and person have been suddenly 
ignored or overruled, because they were not acceptable to a new 
court or to the shifting majority of an old one. This sort of 
flexibility attaching to case-made law I am decidedly opposed to. 

3. The objection that a code must be stationary, while case- 
made law may be progressive, is only an extension of the objection 
I have just discussed. 

The courts, as we have seen, are incapable of lifting case-made 
law out of its settled grooves, or changing its rules, without 
arrogating to themselves the right of legislation. This right 
may be taken from them, or it may be confirmed to them under 
either a code or customary law. If it is denied to them, as I 
think it should be, then all amendmehts of the law must come 
from the legislature. Under a code these amendments can+be 
more effectively made than under our present system of custom- 
ary law. It seems to me that when the whole body of our 
authoritative law is before the legislature in a convenient and 
accessible form, necessary amendments will be more easily per- 
ceived and far more intelligently drafted and passed. 
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4. That a code never can be complete or perfect, but must be 
susceptible of improvement and amendment, I assume from the 
purposes of its enactment And the subject-matter to which it re- 
lates. The positive laws of a nation must keep step with the 
progress and development of its people. A change in their con- 
dition and wants may call for a change in their laws. Hence a 
convenient and simple method of incorporating all needful 
changes and amendments into the body of the law, without 
resulting in contradictions and inconsistencies, ought to be pro- 
vided for in every well conceived code. The Prussian code re- 
quires the judges to report all cases not provided for by the code 
to the head of the judicial department; after which they are dis- 
posed of by a legislative commission. By this method the courts 
are relieved of the responsibility of judicial legislation, and are. 
confined to their appropriate functions of declaring the law as it 
exists. 

5. I affirm, without fear of successful contradiction, that the 
form in which our judicial law exists, viz., in the reports of cases, 
has proved unsatisfactory, and is becoming more burdensome 
and unsatisfactory every year. In support of this I need only 
allude to the vast amount of legislation which has taken place, 
and is taking place every year, wherein crude statutory enact- 
ments have been and are being constantly substituted for the 
principles and rules of our judiciary law in every department. 
If our case-made law fulfilled the true object and office of au- 
thoritative law, this could not happen. These constant encroach- 
ments on the domain of judiciary law stamp it with widespread 
and growing disapprobation. They are by no means satisfactory 
in themselves, on account of the way in which they are usually 
drafted and passed in the legislature. 

What we want at present is something better than case-made 
law— something better than most of our statutory law. This 
want can only be supplied in a code, and only a good one will 
answer the purpose. 


ALEXANDER MartTIN. 
St. Lovts. 
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I have been kindly urged by the Amertcan Law Review to 
give the ‘* opinion of an active practitioner in Georgia as to the 
value, based upon an experience of twenty years, of a code of 
the common law.’’ In response to this request, and not to enter 
the lists as the champion or the enemy of codification generally, 
these lines are now written. 

Quite a number of States have experience as to the value of. 
‘Codes of Procedure’’ and ‘* Penal Codes,’’ but Georgia is 
one of the very few that, in addition, has attempted and put in 
operation, a codification of the body of the law — has taken the 
risk, and to a large extent tested the value of a civil code. By 
an act of December 9th, 1858, three commissioners were ap- 
pointed ‘*to prepare for the people of Georgia a Code, which 
should, as near as practicable, embrace in a condensed form the 
laws of Georgia, whether derived from the common law, the 
constitutions, the statutes of the State, the decisions of the 
Supreme Court, or the statutes of England of force in this 
State.’’ Two of the three commissioners first named declined, 
and when their places were filled, it was soon evident that the 
selections finally made were very fortunate for the friends of 
codification, and of men admirably fitted for the task assigned 
them. 

One of these commissioners was Thomas R. R. Cobb, and it 
was afterwards well understood that Part II. which constitutes 
the Civil Code, was almost exclusively prepared by him. Mr. 
Cobb was indeed a most remarkable man, and occupied a position 
in Georgia in which he stood alone. His education was broad and 
thorough in all the departments of learning common to our univer- 
ities. While yet a mere youth, his mind and character were so 
evenly balanced, that none could say in what special department 
he most excelled — for in every study he eclipsed all his fellows. 
Early in his professional career, he became absolutely versed in 
the theory and philosophy of the law — both the common and 
the civil law. With a promptness which was phenomenal, he 
entered upon a large and successful practice, in which all his 
learning and resources were intensified and made available, and 
his willingness and capacity for continuous labor were almost 


_ without limit. Thus equipped, he entered upon the preparation 
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of the Civil Code of Georgia. It soon became to him but a 
labor of love; and if it was possible to make the experiment a 
success, through him it would surely be achieved ! 

It was said of Mr. Cobb, by one who is especially qualified to 
speak, not only by his attainments in and outside of his profession, 
but by his subsequent connection with a revision of this code,’ that 
he had surely ‘* taken all law for his province.’’ No one had 
occasion to examine exhaustively any subject referred to in the 
the code, without realizing that he seemed to have gone over the 
whole ground. Having explored a subject thoroughly and found 
out the points in which decisions conflicted, he then resorted to 
other systems (especially to the civil law, from which many 
most important and comprehensive sections in our Code are bor- 
rowed), to ascertain the true principle and then reduce certain 
cardinal propositions to the form in which they are finally pre- 
sented — taking most care to deal with those topics which, by - 
reason of conflicting decisions elsewhere, would most certainly 
have given rise to litigation here, if they had not been settled. 

As illustrations of a wealth of learning, and skill in statement, 
condensed into smallest space, section 3177, under the head of 
** Confidential Relations,’’ and sections 3187 and 3189, under the 
head of ‘* Specific Performance,’’ have, amongst others, been 
often referred to. 

I trust it is not out of place to add, as a further illustration 
of the special relations which this highly gifted and many-sided 
man sustained to the people of Georgia, that he fell in bat- 
tle at Fredericksburg while commanding a brigade, in December, 
1862, at the early age of thirty-nine. 

This seeming digression is pertinent to the inquiries made, and 
to which I am attempting to respond, for it shows that all the 


_ conditions were present most favorable to success — both to se- 


cure for Georgia the best code possible, and to induce her people, 
under the influence of both judgment and sentiment, to look with 
favor, and even with pride, upon this experiment in codification. 

Thus organized, the commissoners were at first appalled by 
the magnitude of the work before them, if a too broad con- 
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struction should be given to the act of December, 1858. They 
determined, therefore, to construe it ‘* as requiring a code which 
should embody the great fundamental principles of our jurispru- 
dence, from whatsoever source derived, together with such legis- 
lative enactments of the State as the wants and circumstances of 
our people had, from time to time, shown to be necessary and 
proper.’ They believed the work assigned them was to ‘ re- 
duce to the form of a statute,’’ not the whole law; but as much 
as practicable of the general law of domestic and business rela- 
tions, partnership, principal and agent, debtor and creditor, 
bailor and bailee, contracts, torts, real and personal property, 
evidence, etc., etc., and the general principles of equity. 

The completed work of the commissioners was submitted to 
the Legislature and adopted as a whole by the act of December 
19th, 1860, to be of force from and after January Ist, 1862; but 
afterwards postponed until January Ist, 1863, on account of the 
unsettled state of our political affairs. 

For more than two years after the code became the law of 
Georgia, a very large proportion of the more active members of 
the bar were under arms and in the field, and the practice 
under it was mainly confined to oider lawyers, whose influence 
over such questions naturally and gradually grew less from year 
to year on the return of peace, and nearly all of whom have by 
this time retired from practice. The young men preparing for 
the bar at that time, with educations cut short by the exigencies 
of military service and loss of fortune, one or both, greedily de- 
voured the contents of the Code, in the hope of being thus furn- 
ished with all the nourishment required for the arduous pursuit of 
a practical profession. Quite early, they learned to recite with 
great readiness the various sections of the code, and to hurl them 
with startling effect at the best equipped members of the pro-. 
fession, who had just returned from the camp and four years of 
continuous military service, and who had well-nigh forgotten that 
a **code’’ which they never saw, contained nearly if not quite 
all the lawof Georgia. In their discomfiture, they fully realized 
the situation, and could only exclaim ‘‘ inter arma silent 
leges!’’ —the only legal maxim familiar to them during the four 
years preceding. 


20 CODIFICATION. 


Then it was in order to pronounce eulogies upon the common 
law, which had come down to us from the past ; whose history 
had been that not merely of our jurisprudence, but of our princi- 
ples of civil liberty, our institutions, our literature, our religion ; 
which had kept pace with, and, by its elasticity and expansive 
power, had never failed to adapt itself to our advancing civiliza- 
tion; and to demonstrate the superiority of a system of justice 
founded on general principles over that which reposes upon any 
collection of arbitrary written rules. Said the objectors: ‘* Shall 
principles of law be made by statute, to be changed by ill-advised 
legislation as often as the temper of the times may produce 
fluctuations of purpose, depriving them of that stability which 
constitutes half their value?’’ The present writer was not then 
and is not now, lacking in sympathy with these eulogies, objec- 
tions, aud exclamations; and if the experiment had not been 
already tried for more than twenty years, he might hesitate to 
advise the peeple of Georgia to enter upon it now. 

But it is a matter of history, that this experiment of codifica- 
tion is regarded by the bench and bar, and by the people of 
Georgia, or a decided majority of them, as attended by a large 
measure of success. The murmurs of the more active members 
of the bar, returned from the field, once partially restrained by 
the favorable circumstances and influences surrounding the first 
adoption and use of the code, have gradually died away under 
that sense of ‘‘ convenience’’ which a practitioner experiences, 
when he can look into a volume or two only, for nearly all his 
law. Most of this class have now fallen gracefully into ranks, 
though some of them under protest. The younger lawyers, of 
course, have stood up manfully for the book from which they 
derived their first knowledge of the profession, and which had 
for some time given them an advantage over many of their 
seniors. 

This measure of success has been added to by our courts, in 
not giving to the provisions of the code the unbending rigidity 
of an original statute in derogation of the common law ; but rather 
treating it as a code of the common law, capable of development 
and to be liberally construed. It is claimed that since the 
adoption of the code, the decisions and opinions of our court of - 
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last resort are much shorter, than those of any similar court in 
this country, as this ‘* convenience ’’ has affected the bench quite 
as much as the bar. Instead of resorting to an exhaustive ex- 
amination of ‘*the books’’ in England and this country, the 
most difficult question is generally disposed of by construing a 
single section of the code of Georgia. ‘* But,’’ say the few ob- 
jectors who still remain to defend the citadel, ‘* does this tend _ 
to make great lawyers and great judges?’’ It is, indeed, a merit 
that opinions of judges are given in few words, provided time 
and space enough are covered, to separate the wheat from the 
chaff, to save the principle and escape the error. 

But I fear it can not be said that the code has had a tendency 
to diminish legislation in Georgia. Indeed, it is most conven- 
ient for a member smarting under some recent decision against 
himself or his client, to secure the passage of an act to repeal or 
construe ‘section number ”* of the code, and thus right 
the wrong inflicted ; and thus has hasty or ill-advised legislation 
sometimes ‘‘ patched and plastered’’ the careful and polished 
work of the original codifiers. 

It only remains for me to answer succinctly, that in my opin- 
ion,— 

1. The experiment of Codification in Georgia, begun and 
continued under circumstances favorable to success, has been 
so far satisfactory to the people of the State, and to the bench 
and bar, that no steps have ever been taken in all these twenty 
years to dispense with it and return to the old system. 

2. This satisfaction is very general, but not universal nor al- 
ways enthusiastic. The acquiescence is rather quiet and compla- 
cent, in asystem which has been ours for more than twenty years. 
It is un fait accompli, and probably by an overwhelming vote the 
conservatism of our people would assert itself, by deciding to 
‘« let well enough alone,”’ if the issue should ever be made. 

Speaking for myself, I beg to say, that I had never seen or 
heard the true notion of a code, precisely formulated, until it 
was so tersely and comprehensively done in Judge Dillon’s an- 
nual address before the American Bar Association in August, 1884 : 
‘¢ A thorough revision and systematic statement, not of the whole 
law, but, as far as it can be expediently done, of the law on the 
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great subjects which relate to the ordinary business and life 
of the people; deducing and stating what is clear; remov- 
ing what is archaic and obsolete; settling what is doubtful or 
obscure; never losing sight of the old landmarks; sailing ever 
close to the shore; using, whenever they will best answer the 
purpose, old conceptions, language and methods of classification ; 
and making no changes in substantive law, except where it is 
demonstrably clear that change is improvement.’’ 

Georgia has not quite achieved this result, but it has perhaps 
come as near to its accomplishment as any political community 
which has lived under the common law as its inheritance. 


ALEXANDER R. Lawron. 
SavannaH, Ga. 


There is something called codification to‘which I am very much 
opposed; and there is also something called codification of which 
Iam very much in favor. The law is a living, ever-growing 
science, and new rules, and new applications of old rules, must 
continually be required to meet the new questions, or the new 
forms of old questions, which can but arise in the course of 
human experience. Any attempt to so codify the law as to erect 
inflexible barriers against the natural and orderly growth and 
development of jurisprudence, including the evolution of new 
rules, and new exceptions to established rules, to meet new 
emergencies as they occur, is unreasonable, must prove abortive, 
and should be opposed. And on the other hand, any attempt 
to make a clear and orderly statement of the existing rules of 
law relating to any subject, and of the exceptions to those rules, 
as they have arisen and been defined, is in the highest degree 
praiseworthy and should be encouraged. 

In a general sense, every well written text-book is a codifi- 
cation of the law on the subject of which it treats. The fact 
that such works contain various illustrations of the rules and 
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exceptions which they state, increases rather than impairs their 
utility for ordinary purposes. But the objection is that such 
works are too cumbersome, and that they lack certainty and 
authority in various respects. But if some qualified and ac- 
curate writer should take, let us say for example, Greenleaf 
on Evidence, and reduce it to rules and exceptions, clearly and 
tersely stated, and should then procure an act of the Legislature 
or of Congress declaring his compilation to be law, he would be able 
to give us a written code of evidence which would contain the 
present state of the law on that subject. It would consist, for 
the most part, of affirmations. Its negations would be few. It 
would erect no barriers against the deduction from a new state 
of circumstances arising in a new case, of a new rule, or a new. 
exception, or a modification of an old rule, as the exigencies of 
justice in that particular case might require. 

But if the law of evidence were to be codified, it would be 
narrow-minded indeed to take a single work on the subject as 
the sole text of the composition. All the other leading text- 
books on the topic should be carefully examined, and com- 
pared with that selected as, in general, the best. The leading 
adjudged cases relating to the various rules and exceptions, 
should also be carefully examined, in order that the utmost 
practicable clearness, certainty and completeness might be at- 
tained. 

A striking illustration of the necessity of such an examina- 
tion occurred in my own experience. I found a statement in 
three leading text-books of a rule of law relating to seals. The 
statement struck me as contrary to reason, and I therefore made 
a note of the cases cited as sustaining the rule given, and ex- 
amined them in detail. The result was that I found no warrant 
for the rule given by three eminent writers, except a remark of 
one of the counsel in the original case in point of time; and 
that very case showed that the exact contrary of the alleged rule 
was done in that case. Since then I have never accepted the 
statement of a text-book to be law, where it seemed contrary to 
reason and established principles. Any other branch of the law 
may be codified in substantially the same manner. 
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The offices of codification are manifold. 

(a.) To examine, compare and compile the existing law. 

(5.) To specify those rules or exceptions which ought to be 
repealed, as no longer needed in the present state of society. 

(c.) To submit such provisions as seem to have the weight of 
authority and reason in their favor, for the decisive settlement 
of doubtful points, or those in regard to which there is a conflict 
of authority. 

(d.) To prepare such new rules of law as seem to be required 
to meet new emergencies, or to supply what appear to be 
deficiencies. 

Such a code, so prepared, being submitted to the legislature, 
may be enacted into a declaratory statute. 

Such a statute would contain nothing new, but the new rules, 
the settlement of doubtful points, and the repeal of obsolete 
regulations. The great body of it would obviously be old. 

A code should not deal with the details of administration and 
practice. All such details should be left free and flexible ; and 
should vary with the circumstances of the particular case. Here 
fixed rules work great wrongs. But many a modern practice act 
repeats the folly of the schoolmaster who prescribed a hundred 
different rules for the regulation of his school, and found that 
the practical result was miscellaneous disobedience and general 
chaos. Having abolished his hundred specific regulations of the 
details of conduct, and declared in their stead a half dozen laws 
for the government of the school, his practical difficulties were 
atanend. The application of the half dozen positive provisions 
to particular cases was left free, in order that justice might be 
done as the occasion might require. What was true of the 
school would also prove true, under similar circumstances, of a 
bank, a factory, a society, a community, or a State. The laws 
should be plain rules of conduct; plain declarations of rights ; 
plain regulations of relations, or the like. The application of 
those rules to particular cases should be left to the judicial tri- 
bunals, and according to the familiar rule of equity, every case 
should depend somewhat on its own circumstances. 

A code should enumerate and declare rather than define. For 
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definitions are limitations, and human wisdom is rarely far-seeing 
enough to make a single definition which shall not exclude some 
matter of importance. This is well illustrated by reference to 
an unabridged dictionary. Nearly all the great words in the 
language are followed by numerous definitions, showing how 
under different aspects or relations the meaning of a term varies. 
The code-maker should ever keep in view the maxim that the 
mention of one thing is the exclusion of others not enumerated 
or saved. There are few minds that can master the combina- 
tions of the chess board ; and it may safely be affirmed that no 
human intellect has ever been able in the past, or will be capable 
in the future, of mastering and foreseeing all the combinations of 
which human experience is capable. Until that marvel of human 
wisdom shall arise, no perfect code can be written. And the 
most perfect code that can be written to-day would require 
changes or additions to meet the wants of succeeding generations. 
The code-maker should also remember the maxim that ‘* no one 
ever means just what he says, because such is the imperfection 
of language that no one can ever say just what he means.’’ 

He who thinks it easy to codify the law on any subject may 
reflect on the fact that, though a promissory note or a bill of 
exchange is a very simple thing, written on a small slip of paper, 
the relations and conflicts of interest growing out of it have 
given rise to many thousands of adjudications ; and that a satis- 
factory text-book on the subject fills two large volumes. If this 
does not give him pause, he may dwell for a moment on the 
statute of frauds; a short act, said to have been drawn by an 
able hand, yet volumes would be required to contain the adjudged 
cases that have arisen upon it, and a fair digest of and comment- 
ary on them would fill a couple of volumes. 

The best example of modern code-making with which I am 
acquainted is the British Bills of Exchange Act, which was pre- 
pared by Mr. Chalmers, under instructions from the Institute of 
Bankers, and has been enacted into a statute by the British 
Parliament. Its object, when prepared in 1881, was declared to 
be to ‘* reproduce the existing laws relating to bills, notes and 
checks, in a codified form, leaving any amendments which might 
appear desirable, to be introduced at a later stage.’’ But I 
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think the code-maker who has the whole subject before him, is 
better qualified to propose, in a definite form, harmonious with 
the other portions of the law, the proper provisions of repeal and 
new enactment, than any legislature not so familiar with the sub- 
ject can be. 

As to the best method of performing the work of codification, 
I have a positive opinion. I think the modern legislature is not 
qualified to perform the work. If there be, as I readily confess 
there are, in some of the State legislatures, and in Congress, indi- 
vidual lawyers who are eminently qualified for the task, they are 
so burdened and vexed with multitudinous political and admin- 
istrative duties, with committee service, and with the irritating ap- 
plications of importunate constituents, that they can not, under 
such circumstances, perform the true work of codification. Thatis 
too high and responsible, too intricate and too difficult to be per- 
formed, except with the undisturbed efforts of the ablest and best 
trained minds. Occasionally some eminent lawyer will be found to 
take the work in hand, con amore, like Mr. Field, or at the instance 
of some association, like Mr. Chalmers; but it is not possible for 
any single mind to avoid occasional uncertainties, omissions and 
inaccuracies. 

I see no practicable way to secure proper codification except . 
by the creation of what I term, for want of better phrase, 
A JUDICIAL COMMISSION, to be composed of men selected, nomi- 
nated, confirmed and commissioned, as are the judges of the 
higher courts. The term of office should be ample, the salary 
abundant; and the requirements and exactions of the place 
should be such that no audacious politician, hungry for salary, 
and ambitious for fame, could stay in the place a month. It 
would be easy to make such a commission a place where a 
great jurist, like the author of Constitutional Limitations, 
could perform the labor with ease and dignity; but from which 
the scrambling office-seeker would flee in dismay before the first 
chapter of the work exacted at his hands would be ready for 
delivery. 

The work of such a commission should be revised and per- 
fected in the manner following: When the man in charge of any 
department has completed his codification of the law, it should - 
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be put in type and proof sheets taken off for his associates, each 
of whom should be required to read and return it, with his sug- 
gestions. Proof sheets should at the same time be sent to the 
leading public journals and law periodicals, for such publica- 
tion as they would be willing to give; and the commission 
should freely invite and receive from all persons interested, such 
suggestions as they might see proper tosubmit. But the matter 
should not be kept open too long. After one or two months, the 
subject should again be carefully revised, and the code com- 
pleted. When submitted to the legislature, the code should 
either be enacted, or returned to the commission with objections 
and suggestions. It should not be tinkered and patched in the 
legislature. When satisfactory it should be enacted in a com- 
plete and harmonious form. The commission should never be 
allowed to excuse the imperfections of the code, by saying that 
if the legislature had not distorted and confused it, it would 
have been more satisfactory. 

But it will be objected that the expenses of such a codification 
of the various branches of the law would be great. To that I reply : 
No greater than the magnitude of the work would warrant, and not 
a thousandth part as great as its value when well performed. The 
benefits and advantages of a thorough and complete codification 
of the law would be greater than can well be conceived. It 
would save tens of thousands of litigated cases which now take 
years of time, and exhaust the substance of suitors. It would 
promote in the highest degree the harmony and efficiency of the 
administration of justice, now so often denied through the de- 
lay and uncertainty of judicial administration. 

That there isa wide-spread, and in some quarters a bitter hos- 
tility to codification in general, is well known. The causes of that 
hostility are also familiar. Among them are the crudeness and 
narrowness of the attempts at code-making with which the ob- 
jectors have personally come in contact, breeding thousands of 
exasperating technical questions, of no value to the administra- 
tion of justice. A code should settle thousands of old questions, 
not create thousands of new ones. It should simplify, not com- 
plicate. We should bear in mind that by a code is commonly 
understood, not a code of law, but a practice act, a new statute 
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prescribing new methods of doing familiar things, too often re- 
sulting in a transfer of the fighting ground of litigation from the 
citatantiel rights of the parties, to the mode in which the con-. 
troversy shall be conducted. As I have often urged, the best 
code of procedure ever invented, consists of the ninety-four 
rules of practice in equity, prescribed by the Supreme Court 
of the United States. 

But mere codification alone will not aecomplish the desired 
result. A great forest of obsolete and technical forms which 
now operate only to embarrass, delay or defeat justice, should be 
cut down with the unsparing ax of reform. To avoid prolonging 
this expression of my views, I will say as I did at the last meet- 
ing of the American Bar Association, that in my judgment the 
practical reforms now most needed are : — 

First. No man should be allowed to bring a cause in any court, 
. except upon filing his submission both to do and to receive sub- 
stantial justice, without regard to any technicality or matter of 
form. 

Second. No man should be allowed to conduct litigation at t the 
public expense, except there be probable cause that there is 
something to litigate. 

Third. In every case there should be a preliminary inquiry, 
to determine the existence of such cause. And if no such cause 
appear, there should be an immediate decree and its immediate 
enforcement, unless the trial judge or an appellate judge, should 
certify probable cause for an appeal. 

Fourth. At the end of every bill in equity, petition, com- 
plaint or declaration, and as a part of every defense, and appel- 
late proceeding, the pleader should be required to specify the 
exact questions about which the parties differ, and the adverse 
pleader should be compelled either to admit the questions to be 
truly stated, or to specify them, whether of law or fact, as he 
claims them to be, and the litigation should be confined to those 
exact questions, unless on grounds of public policy the court 
should otherwise order. 

Fifth. I think the greatest evil which the American people 
now suffer in their administration of justice, arises from the fact 
that the constitution of the primary courts is entirely wrong. 
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We begin with a foundation of ignorance, incompetency and re- 
sulting injustice, and then we wonder that trials are delayed, 
decisions unsatisfactory and appeals multiplied. The remedy, 
first of all, is to put great and wise and learned judges at the 
very fountain head. When the highest and most capable judges 
shall sit to hear, in the first instance, the causes of the people, 
especially the complaints of the poor and friendless, whose court 
of first instance, is in ninety-nine cases out of a hundred, also their 
court of last resort — when it is made and accounted an honor to 
administer the utmost right and justice to the people in the first 
instance, then appeals will be lessened, litigation will decrease, 
and the administration of justice, fruitful of good results, will 
become indeed the crowning glory of the civilization which is our 
boast. 
C. C. Bonney. 


CHICAGO. 


FROM AN IMMEMORIAL PERIOD IN THE ENGLISH LAW, the doc- 
trine of the authoritative force of JupictaL PRECEDENT has been 
part of it. Not simply part of it in a general sense, — that it is 
natural to yield to the influence of example, and to follow what 
has been practised, but in a sense, and with effects, which are 
distinctively, and most strikingly, peculiar to the English and 
American systems of jurisprudence. The doctrine as established, 
is, shortly, this: that a decision by a court of competent juris- 
diction of a point of law, lying so squarely in the pathway of 
judicial judgment that the case could not have been adjudged 
without deciding it, is not only binding upon the parties to the 
cause in judgment, but the point so decided becomes, until it is 
reversed or overruled, not merely evidence of what the law is in 
like cases, but the very law itself, which the courts are bound to 
follow and apply, not only to cases precisely like the one which 
was first determined, but also to those which, however different 
in their origin or special circumstances, stand, or are considered 
to stand, upon the same principle. The doctrine in question is 
not limited in its scope and binding effect to inferior courts over 
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which the court that made the precedent has direct appellate 
authority. Nor is it limited to cases which determine the true 
construction of a statute, but extends equally to the far larger 
class of cases which does not depend upon positive legislation, 
but must be determined by general reasoning. In continental 
Europe a judicial decision, as we shall presently see, has no such 
authoritative force in any other case, whether in the same or 
any other court. But in England, and in this country, a point 
of law solemnly decided has the force and effect of law, binding 
the judges in all other cases that fall within its principle, and 
which the judges are, therefore, bound, ‘‘ unless flatly absurd 
and unjust ’’ to follow and apply. 

THE DIRECT AND INDIRECT CONSEQUENCES OF THIS DOCTRINE 
of Judicial Precedent in our law, for good and for evil, present. 
a subject of such grave and pressing moment as to demand from 
the profession the most anxious consideration. It can not, of 
course, be dealt with at large within the limits of a paper of this 
character. I shall essay to present it only in its most general 
and obvious outlines. 

To this doctrine we owe a weight of obligation Whose magni- 
tude can not easily be overstated. By reason of the authorita- 
tive force thus given to judicial decisions and their consequent 
importance, they have been reported for several hundred years, 
so that at this time the volumes of reports in England and this 
country number more than six thousand. 

These directly embody the learning, wisdom, and experience 
of the judges, often men of great intellectual powers, who, 
during this long period, have made the law, and the practica 
administration of justice, the subject of life-long and profound 
study. Indirectly, the reports embody, also, the results of the 
researches, study, and ability of the bar during the same period, 
since of these, the judges have had the advantage in the argu- 
ment of the causes so decided. Indeed, the doctrine of judicial 
precedent implies that the point, to the decision of which such - 
force is attributed, should have been argued by opposing counsel. 

The accidental origin, and the consequent irregular develop- 
ment of so much of the jurisprudence of England from which 
ours is borrowed, are among the most singular phenomena in its 
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history. Of this our Equity System is a notable example. It 
is, in fact, almost accidental, that unlike any other system of 
jurisprudence, we have a separate Court of Chancery, with all 
the momentous consequences which have flowed from the separa- 
tion of the two jurisdictions of Law and Equity, and the creation 
of equitable rights and estates distinct from legal. The existence 
of the Court of Chancery sprang out of the jealous spirit and 
narrow conservatism of the common-law judges, and could have © 
been avoided by a timely and simple act of Parliament. 

These two great streams have so long flowed in distinct chan- 
nels that although we regret the injurious consequences of the 
original and unnecessary separation, yet with the habitual caution 
of our profession, we hesitate to unite them because we can not 
clearly foresee all the results. The tendency to their union is, 
however, marked and strong. The Law stream is ever increas- 
ing its volume and momentum, and is, unperceived but inexorably, 
eating away the narrow banks which now divide it from the Equi- 
table. Nothing that lies in the future seems to be more certain 
to occur than that they are, at no very distant period, destined to 
join each other, and to form a grand and lordly stream, which, 
after the first disturbance is over, only DenHAm’s lines will fitly 
describe : — 


“Though deep yet clear, though gentle yet not dull, 
Surong without rage, without o’erflowing full.’’ 


But whether this shall occur or not, the Law and Equity Reports 
of England and America contain the recorded experience, grow- 
ing out of the actual transactions and affairs of men during the 
hundreds of years in which our jurisprudence has been making 
its growth and attaining the developed condition in which we find 
it to-day. 

The value of these reports to the lawyer and to the judge is abso- 
lutely incalculable. It is a mine of wealth possessed by none but 
English-speaking peoples. Here the lawyer finds his true riches. 
What the art collections in the Vatican, in the Tribune room, 
in the Pinacotheks, in the Dresden gallery, and in the Louvre, 
are to the artist, the Judicial Reports are to the English and 
American lawyer. I yield to no one in my estimate of the store 
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of riches they contain. But I have not yet mentioned one of the 
chief elements of their possible usefulness. They are capable of 
being made quite as valuable to the legislator as to the lawyer, 
since the uninterrupted light of the experience of many genera- 
tions of men shines forth from them to mark out and illumine the 
legislator’s pathway. le need not take a single step in the dark. 

LeT US NOW GLANCE AT THE OTHER SIDE OF THE ACCOUNT. 
Throughout the greater part of the long period in which this 
stupendous work of judicial legislation has been silently going 
on, whereby the law has been constantly growing and changing 
by a species of judicial alluvion, the Parliament in England, and 
the legislative bodies in this country have not interfered (except 
quite recently in respect of a few detached subjects ), for the pur- 
pose of systematizing the law, or reducing given branches of it 
into written and definite form. The consequence has been that 
the law has necessarily had an irregular and often incomplete 
development. Judicial power can, of course, be exerted only as 
cases arise for decision. It has always been entirely fortuitous 
when, if ever, a given point would arise for judgment, and only 
such points as actually arose could be authoritatively dealt with 
by the courts. 

Mr. Pottock? has given several interesting illustrations of the 
wonderfully uneven and anomalous growth of case law, as a result 
of its dependence upon ‘the casual exigencies of litigation to 
determine what parts of it shall be filled up and what left incom- 
plete ;’’ observing, and truly, that ‘all kinds of curious little 
questions receive elaborate answers, while great ones remain in a 
provoking state of uncertainty.’’ He refers, among others, to the 
very common case of a sale of goods on credit for a fixed period, 
the goods meantime to remain in the seller’s possession, the 
buyer agreeing to pay for and remove them at a specified time. 
Suppose the time of credit expires and the buyer fails to call and 
pay for them according to the contract, What then are the rights 
of the seller? The law on such a point certainly ought to be 
plain; yet more than thirty years ago, Lord BLacksurn in his 
work on Sales (the basis of Mr. Benzamin’s more elaborate 
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treatise on the same subject), said that the question was largely 
unsettled, and unsettled on many points it remains to this day. 
The courts in England have adjudged that the seller can not re- 
scind the contract and hold the goods as owner. This seems of 
doubtful soundness, and certain it is that the law in many coun- 
tries is otherwise. But as he can not rescind, the practical 
question remains, may he resel/ the goods at the buyer’s risk? 

Fifty years ago, the Common Pleas, says Mr. PoLLock, was 
strongly inclined to the opinion (but did not adjudge the point), 
that the seller had this right. The question did not arise for de- 
cision until 1851, when the Queen’s Bench held that he had no 
such right; that a resale by him would be an actionable breach 
of the contract for which he would be liable to the purchaser in 
damages, actual or nominal, as the case might be; and if any 
profit was made, the seller must account therefor to the default- 
ing buyer. How the House of Lords may decide, if the ques- 
tion ever gets there, no one can foresee. And thus stands the 
law to-day except that the Judicial Committee of the Privy Coun- 
cil about fifteen years ago, suggested that if the seller should give 
the buyer express notice of his purpose to sell, he might not be 
liable to an action; but we must remember that the Privy Coun- 
cil’s opinions and judgments are not authoritative. 

It is thus seen that until 1851 the law concerning this very 
common commercial transaction was wholly undecided; it was 
then decided against the dicta of the Common Pleas expressed 
years before ; when it was at length decided it was, I submit with 
deference, wrongly decided; and then follows the suggestion of 
the Judicial Committee of refining away a wrong decision by the 
usual process of exceptions, which in the process of time eat up 
the rule itself; — but whether the suggestion of the Judicial Com- 
mittee will be adopted by the House of Lords some ten or fifty 
years hence, and thus made the law, must, meanwhile, remain, 
to merchants and lawyers, in doubt and uncertainty. Parlia- 
ment could settle it by a single clause in a Contract Act, if it 
would. 

This case is typical of scores of others in every branch of the 
law, to which, if time permitted, it would be easy to refer. I 
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must content myself, however, witha reference to the condition 
of the law of Rea Property. 

The American law on this subject is substantially borrowed from 
the English law. Owing to the mode of its development, the 
English law of landed property is refined and intricate to an extent 
which makes an acquisition of a thorough knowledge of it, the 
work of years, and largely confines the practice of it to a branch 
of the profession known as real estate lawyers and conveyancers. 
If this were intrinsically necessary, it should be uncomplainingly 
endured. In the jurisprudence of England and America, the 
law of real property is almost entirely distinct from the law of 
personal property. The distinctions do not essentially inhere in 
the two classes of property. It has been well observed that the 
essential qualities of all property, whether real or personal, is its 
duty to contribute to the rightful demands of the state in the ex- 
ercise of its power of taxation and of eminent domain, its liability 
‘to creditors, and the right of the owner to enjoy it, to alien it, 
to have it descend to his heirs, or to dispose of it by will. The 
existing law in England and with us, not only makes many un- 
necessary distinctions between Real and Personal property, but 
it has, not by design but as the result of historical causes, divided 
the rights of real property into two great classes of legal estates 
and equitable interests: the one set of rights administered by 
courts of Law, or courts which apply legal rules, and the other 
by courts of Chancery, or courts which apply the doctrines of 
equity. 

The doctrines of chancery concerning equitable estates, bor- 
rowed in part from the civil, and in part from the feudal law, and 
which had their origin in the necessity of modifying the mischiev- 
ous doctrine of fuedal tenures so as to adapt in some measure 
the crude and inadequate system of the early law to the wants 
and necessities of advancing civilization, became refined and com- 
plicated, obscure and intricate, by the very circumstances of their 
anomalous and irregular development. The chancellors under- 
took no systematic treatment of the subject. Guided by no fixed 
rules or principles, they interfered from time to time as ‘single 
cases arose to supply defects in the common law, or to correct 
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such hardships therein which were no longer tolerable. Nor did 
Parliament in this period of growth and change ever undertake 
to deal with the subject at large. When some grievous abuse 
pressed so heavily that it could no longer be endured, the remedial 
interposition of the Legislature was confined to redressing that. 
The practice, and perhaps even the notion, that it was the proper 
function of the Legislature to reduce the law ona given subject 
to a systematic and definite form did not then exist. That con- — 
ception came later and in more recent times. 

Loxp Sr. Leonarps relates that he received at one time a letter 
from an American lawyer, stating that an edition of his work on 
Powers would probably soon be required in this country, where- 
upon this learned author (who might, a priori, have been sup- 
posed to revel in the artificial and intricate distinctions between 
Powers Appendant and Appurtenant, Powers Collateral and in 
Gross, and Powers simply Collateral ), with a deep sense of their 
essential uselessness and mischief, remarked, ‘‘I regretted at the 
time that a new state should embarrass itself. ame ous forms of 
conveyancing springing out of the doctrine of uses.’ ; 

Real property with us does not serve as the foundation for 
personal distinction or family grandeur, and is invested with no 
peculiar sanctity. Its uses are those of property simply. It is 
an article of commerce, and its free circulation is encouraged. 
Without going into further details, I insist that the Law of Real 
Property in this country ought to be assimilated as near as pos- 
sible to the lawof Personal Property, and that it is practicable to 
emancipate it from all of the pernicious consequences of tenure 
whether existing by the common law or growing out of the doc- 
trine of uses, and to make it as simple and easily understood as 
the law concerning personalty. I do not deny that the English 
law has, by means of fictions, by force of a few statutes, and by 
the course of decision in courts of chancery for two hundred years, 
been moulded so that the combined system of legal and equita- 
ble rights and remedies, meets the wants and prevailing senti- 
ments of the English people; but it is demonstrable that even 
there it is unnecessarily abstruse, complex and uncertain. But 
I do earnestly insist that it is owing simply to the inertia and 
traditional conservatism of the Bar of the country that it is willing 
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to let this great department of our law remain in its present con- 
dition, — chaotic, uncertain, obscure, and abounding in sub- 
tleties and refinements; and this although it is practicable by 
legislative action, to make it as simple, clear and certain as any 
part of our laws. Let us at length have deliverance from the 
remaining vestiges of the bondage of the Norman Conqueror, 
and from the heavy burdens which a long succession of English 
Chancellors have imposed upon us. 

Ir IS MANIFEST FROM THE FOREGOING DISCUSSION, that the 
Judges from the very nature of their functions, can not develop 
the general principles of the law so as to take in the entire sub- 
ject, or do anything except (if you will pardon the expression ) 
automatically (that is depending upon the accident of cases arising 
for judicial action) towards giving anything like completeness 
to the law, or any branch of it. Not only is case law incom- 
plete, but the MULTIPLICITY AND CONFLICT OF DECISIONS is one 
of the most fruitful causes of the unnecessary uncertainty, which 
eharacterizes the jurisprudence of England and America. Thou- 
sands of decisions are reported every year. An almost unlimited 
number can be found upon almost any subject. What any given 
case decides, must be deduced from a careful examination of 
the exact facts, and of the positive legislation, if any, applicable 
thereto. A general principle will be found adjudged by certain 
courts. Other courts deny or doubt the soundness of the princi- 
ple. Exceptions are gradually but certainly introduced. Almost 
every subject is overrun by a more than tropical redundancy of 
decisions, leaving the most patient investigator entangled in 
doubt. In his helplessness and despair, the lawyer wearied with 
the toilsomeness of an unsatisfactory and unrewarded search, is 
too often tempted to wish all the Reports ‘‘ in the deep bosom 
of the ocean buried.”’ 

The confusion is made worse BY THE USUAL COURSE OF LEGIS- 
LATION, which is, in general, irregular and fragmentary. The 
legislature, ordinarily, does not attempt a systematic enactment 
or complete revision of the law on a given subject. It presup- 
poses that the common law is certain and known. Some change 
is deemed necessary. That is made by astatute, often crudely and . 
imperfectly worded. The statute is then expounded by the courts — 
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as the occasion arises. If the statute as interpreted (as is fre- 
quently the case) falls short of, or goes beyond, or fails to meet, 
the end desired, another, and, often, several additional enactments 
are passed. And so the work of amendment and re-amendment 
and of judicial interpretation ‘* goes on till we have a series of 
statutes, which to an uninitiated observer might seem to deal with 
their whole subject, but are really mere islands scattered in an | 
ocean of case law.’’ And thus of necessity, the law on any 
given point has to be deduced as the result of a laborious inquiry, 
into the common law, and a study of the legislation and of decis- 
ions under different statutes. 


THE EFFECT OF EXISTING UNCERTAINTY IN THE LAW, arising 
from these and other causes, upon the administration of justice 
was very much considered ina report to the American Bar Associ- 
ation at its meeting at Saratoga in August last, made by a 
special Committee appointed to consider whether the present 
delay and uncertainty in judicial administration could be lessened, 
and if so, by what means. The report was mainly written by 
Mr. Davin Duptey Fietp. After considering other subjects, 
the report proceeds: — 


‘*The only remaining element of certainty or uncertainty is 
the character of the law itself, as it is certain or uncertain. 
Now, the state of the law we pronounce to be one of the great- 
est uncertainty. Did we not see many men of fair learning and 
intelligence affirm the contrary, we should say that all men 
believed it and all men knew it. This uncertainty comes in a 
great degree from the nature of the sources whence the law is 
derived; it is made by the judiciary and not by the legislature, 
made to fit particular cases, and not by general rules, and made 
always after the fact. It will not answer the objection to say 
that the legislature makes bad laws sometimes. So does the 
judiciary. But the former need not make bad laws. If it be 
not able to make good ones for the future conduct of the citizen, 
leaving the judiciary to enforce them, still less is the judiciary 
able to make and enforce good laws for the past conduct of the 
* 
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‘* A single word expresses the present condition of the law — 
chaos. Every lawsuit is an adventure, more or less, into this 
chaos. * * * It isidle to think of going on as we are going. 
The confusion grows worse all the time. Chaos deepens and 
thickens daily. If one would see how it works, he has but to 
look into the case of the Bank of the Republic against the Brook- 
lyn City and Newton Railroad Company in the one hundred and 
second volume of the United States Reports, where he will get 
a glimpse of the chaos, and find also an invitation to the judges 
of New York to change their law, as if they were the legislature 
of the State.’ 


In New York for more than fifty years, it has been held on 
general principles and not by virtue of any statute, that the 
holder of a negotiable bill or note, who took the same merely as. 
collateral though without notice, is not such a holder for value as 
to stand free from equities between the maker and the payee. 
This doctrine was adopted in New York in Bay v. Coddington.’ 
Chancellor Kent concurred in it. The principle involved after- 
wards came before the Supreme Court of the United States in 
Swift v. Tyson,’ in which a view different from Bay v. Cod- 
dington was taken. Chancellor Kent, afterwards in referring to 
the subject in hisCommentaries* said: ‘* I am inclined to concur 
in Swift v. Tyson as the plainer and better doctrine.’’ Never- 
theless the New York Courts still adhere to Bay v. Coddington, 
but the doctrine of that case is not held to be the law in England, 
and in most of the States in this country. 

The decision referred to in the 102 U. S. Reports was made 
by the Supreme Court in a case which arose in New York, upon 
a note which had been made, and was payable, in that State. 
The Supreme Court of the United States did not, under the cir- 
cumstances, follow the New York line of decisions, but on the con- 
trary decided that the holder of negotiable paper by way of 
collateral, before maturity, without notice was a bona fide holder, 
free from equities between antecedent parties. It is obvious 
that if the same case had been adjudged in the tribunals of the 
State of New York, instead of the Federal courts sitting in that 
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State, the result to the parties would have been precisely the 
reverse of what it was. The case is certainly quite a striking 
illustration of the two main purposes for which it was referred to 
in the report, that is, to show the chaotic condition of the law, 
and that any certain prospect of speedy remedy must come from 
the legislature, and not from the courts. One of the judges of 
the Supreme Court, in a note addressed to a member of the Com- 
mittee, thought the criticism that the Supreme Court had * in- 
vited the judges of New York to change their law, as if they 
were the legislature of the State,’’ was not sustained by anything 
found in the main opinion of the court, nor, as he thought, in the 
concurring opinion of Mr. Justice CLirrorD, who ‘ meant only 
to express the hope that upon a question of commercial law, not 
depending upon legislative enactment, the courts of New York 
would acquiesce in the rule announced by this Court and which 
obtained in nearly all the States.”’ 

And such, doubtless, was Mr. Justice CLirFFoRD’s meaning. In 
my judgment the decision of the Supreme Court was right, and 
I am glad that it was able to see its way clear to make it. Mr. 
FIELD, on the other hand, denies the soundness of the decision. 
He insists that there is no such thing as an American Common 
Law, as distinguishable from the common law of the several 
States. The Supreme Court seems to affirm, while he denies, 
that there is a general commercial law existing throughout the 
Union. He maintains that the case in hand, having arisen on a 
contract made in New York and to be performed in New York, 
can be judged by no other law than the law of New York; while 
the Supreme Court, considering the case to be one governed by 
the principles of commercial law and not depending on any stat- 
ute, felt at liberty to determine for itself what the true principles 
of that law were, and to hold that they were not bound, under 
the circumstances, by what they justly regarded as the erroneous 
opinions of the New York courts on that subject. But whether 
the decision of the Supreme Court is right or wrong, the case 
itself is a notable proof of the existing uncertainty of the law 
with respect to one of the most frequent and important of com- 
mercial transactions ; and for this purpose, and this only, have I 
referred to it at such length. 


40 CODIFICATION. 


CONNECTED WITH AND IN PART PRODUCING MUCH OF THE UN- 
CERTAINTY IN THE LAW, IS ITS BULK, OR VOLUMINOUSNESS, caused 
by the large number of reported cases. The extent to which 
this increases the labors of the Bar and Bench is much greater 
than is apt to be supposed by those who have never reflected 
upon it. As matters stand, it is a work of necessity, in almost 
every important case, not clearly controlled by special legislaticn, 
or by an established line of precedent in the particular State, to 
examine all the English and the more important American 
Reports, for decisions which will sustain your positions, or which 
oppose your adversary’s. The Report of the Special Committee 
of the American Bar Association before referred to, made, 
August, 1885, contains some instructive statements on this sub- 
ject, which show the loss of time and labor caused by the neces- 
sity of a resort to the reports of so many different States and 
countries in order to ascertain what the law is upon subjects 
which form the staple of current litigation. 

The committee says: — 


** The proof of uncertainty we can easily find in the number of 
reversals in each State. We content ourselves with four States. 
An examination of the last volume of Reports of Decisions in the 
courts of last resort of New York, Pennsylvania, Ohio, and Vir- 
ginia, respectively, four States which may be considered repre- 
sentative and which have courts of appeal separate from the 
courts of first instance, gives the following results: Volume 97 
of the Reports of the New York Court of Appeals, contains 79 
decisions, of which 38 were reversals. The judges cited in their 
opinions, 449 decisions, being 353 made in New York, 56 in En- 
gland, Scotland, and Ireland, 8 in our Federal Courts, 7 in 
Massachusetts, 4 in Pennsylvania, 3 in Vermont, 2 in Connecti- 
cut, 2 in New Hampshire, 2 in California, 2 in Minnesota, 2 in 
Alabama, and in New Jersey, North Carolina, Kentucky, Florida, 
Virginia, Indiana, Maine, and Iowa, 1 each. Volume 105 of the 
Pennsylvania Supreme Court Reports contains 95 decisions, of 
which 44 are reversals. The citations of the judges weve 451. 
Volume 39o0f Ohio Supreme Court Reports contains 98 decisions, 
of which 46 were reversals. Thecitations were many. Volume 
78 of the Virginia Supreme Court Reports contains 31 decisions, 
of which 40 were reversals. The citations were 576. The sources 
of these citations made by the judges of Pennsylvania, Ohio and 
Virginia in their opinions, were as various as those made by the 
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judges of New York. These were the decisions cited, examined 
and commented on by the judges in making up their own opin- 
ions. But the decisions cited by counsel and pressed upon the 
judges for their consideration were, it is safe to say, ten times as 
many. In Volume 33, of the New York Reports the number of 
cases cited by counsel was 5,037. A single case reported in 
in Volume 97 shows that counsel on the two sides cited 285 de- 
cisions, of which 125 had been made in New York, 61 in En- 
gland, 2 in Ireland, 4 in Pennsylvania, 4 in North Carolina, 4 in 
Massachusetts, 2 in New Hampshire, 2 in New Jersey, 2 in Ken- 
tucky, 2 in the Federal Reports, and from Maine, Vermont, Iowa 
and South Carolina, 1 each.’’ Aa: 


Of course many of these citations were loosely, and perhaps, 
many of them were unnecessarily, made. If we could suppose 
that counsel and judges all did what they ought, that is, never 
cite acase, not only without a careful reading, but a careful study 
of it, and of its bearing upon the proposition it is cited to sus- 
tain or oppose, we can readily imagine the great amount of time 
that has been consumed, and labor expended in the mere exam- 
ination of authorities. 

Much time and labor in this direction are really unavoidable, 
but even in the present condition of the law a great deal of such 
work is wasted, because it is unnecessary. This waste arises out 
of the very prevalent failure to appreciate the exact function and 
value of adjudged cases in arguments at the bar and to limit their 
use accordingly. 

Mr. Justice Minter, of the Supreme Court of the United 
States having in a conversation some years ago made some ob- 
servations on this subject which to me, at least, were instructive 
and useful, I recently addressed him a note, asking him kindly 
to give me, briefly, his views concerning the ¢rue office and use of 
adjudged casesin our law. He obligingly complied with my re- 
quest, and I am sure your readers will be glad to know the views 
of this great judge. He admits that the use of judicial decisions 
by a judge in making up his judgment in cases before him, is 
often a subject of no little anxiety. He groups the cases into 
classes. The first class of cases and perhaps the largest, are 
cases whose decision turns upon principles that are not disputed. 
Here the citation or use of authorities is generally useless, since 
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what is required is the just application of acknowledged principles 
to the case at hand. The second class of cases is those that con- 
strue constitutions and statutes; and here the decisions of the 
highest court of the government which adopted the constitution 
or statutes in question are in most cases conclusive on other 
courts. 

The third class of cases, viz., those depending upon general 
principles of law or equity, must, wherever the cases are conflict- 
ing, be determined by the weight of authority, and it is in his 
opinion in this class of questions, that adjudged cases and the 
examination and comparison of them by counsel are of substan- 
tial aid to the court. He also makes some useful observations 
concerning the discrimination that should be made in the selec- 


tion of the cases to be cited. I append the text of his letter to 


this article.! 


1 New York, November 18, 1885. 


My Dear JupeGe: In a casual conver- 
sation I once heard you make some ob- 
servations concerning the functions of 
adjudged cases which struck me very fore- 
ibly. They probably expressed your 
own course or habit as a judge in consid- 
ering the force and effect of ‘‘ authori- 
ties.” Some cases, or class of cases, you 
regarded as absolutely binding, without 
reference to the original ground of decis- 
ion; others as simply persuasive, and 
this, so far as they rested on sound rea- 
sons, the validity or soundness of which 
reasons, any court asked to adopt or ap- 
ply them, might and even should look 
into for itself. If you have time to drop 
me a note giving me, ever so briefly, your 
views as to the true office and use of ad- 
judged cases in our law, I would be very 
much obliged. 

Very sincerely yours, 
Joun F. Ditton. 
Mr. Justice MiLLER, Washington, D.C. 


Wasuineoton, November 16, 1885. 
Hon. John F. Dillon — 


My Dear Jupce: am in receipt of 
yours of the 18th instant. The subject 


you suggest is one which necessarily de- 
mands the careful consideration of any 


judge of a court oflast resort. The value 


of authorities, and especially of judicial 
decisions, in enabling him to make up his 
own judgment in cases before him is often 
a question of no little anxiety. 

he answer must have large reference 
to the kind of cases in which they are of- 
fered for his examination. There is a 
large class of cases, perhaps the largest, 
which are to be decided by principles 
that are not disputed, That is to say, 
that the propositions advanced by the 
counsel on opposing sides are such as 
will be generally conceded and need no 
support from judicial decisions. In these 
cases, which in my experience are the 
most numerous, the work of the judge is 
to determine from the case before him, 
that is from the pleadings and evidence, 
whether it falls within the principles of- 
fered by the plaintiff or defendant for its 
solution, or within some modification of 
these es which counsel of neither 
party has adopted. The decision of this 
a demands the highest exercise of 
the reasoning faculties of a mind well 
stored in those general rules of law which 
lie at its foundation as a science, and the 
aid given in such cases by the decisions 
of other courts is not much. The scien- 
tific arrangement of the facts of the case, 
as seen in the pleadings and evidence, by 
& well trained judicial mind, must in this 
class be always the main reliance for a . 
sound administration of the law. 
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I TURN NOW TO STATE SOME PRACTICAL CONCLUSIONS which 
this brief survey of the present condition of our laws leads me to 


suggest for consideration. 


The Report of the Special Committee of the American Bar 
Association before mentioned, stated in fourteen distinct propo- 
sitions, the conclusions at which the committee had arrived as to 
the means whereby the present delay and uncertainty in judicial 
administration could be lessened. All but one of these were 
adopted by the Association without any considerable dissent. 

The 13th Proposition was expressed in these words: — 

“© XII. — The law itself should be reduced, so far as possible, 


to the form of a statute.’’ 


There is another class of cases, the de- 
cision of which turns upon the construc- 
tion of constitutions and statutes. In 
these the decisions of the highest courts 
of the government which adopted the 
constitution or enacted the statutes should 
be conclusive in most cases. In the con- 
struction of the constitution of the United 
States or of an act of Congress, the decis- 
ions of the Supreme Court of the United 


States a, until reversed by that court, 


to be followed almost without question. 
That court has given expression to the 
rule in regard to the construction of State 
constitutions and statutes by the highest 
courts of the States enacting them, in the 
adoption of the principle that even in the 
case of co-ordinate and concurrent juris- 
diction, it will follow those courts in the 
_construction of the statutes and constitu- 
tions of their respective States. 

A third class of cases are those which, 
arising under the general rules of the 
common law, or in equity, and in which 
the abstract reasons tor one rule, or for 
another opposed to it, are nearly balanced, 
where it is more important that the rule 
should be established and followed with 
uniformity than that one or the other 
rule should prevail. In this class, ifthere 
are differences in the cases decided, the 
question should be determined by the 
weight of authority. It is in this class of 
questions that adjudged cases are most 
useful, and in which the examination and 
comparison of them by counsel are of 
great aid to the court, and are likely to 
reward the labor of those who make the 
examination thorough. Perhaps to this 
class should be added those in which the 
decisions of the courts have become 
‘rules of property ” governing the rights 
of parties to real or personal property. 

regards the relative weight to be 


given to the different courts whose decis- 
ions are relied on, it is more difficult to 
speak. I shall say nothing of the value 
of the decisions of the English courts in 
questions purely of common law or in 
equity; not because I underrate them, 
but because every one understands their 
value, especially in equity and admiralty 
cases. 

Leaving these and the questions arising 
under State statutes, the value of a decis- 
ion is estimated by the character of the 
court, or of the judge who delivered the 
opinion, or by both. These vary much 
in the courts of the United States. With- 
out being invidious, or undertaking to 
name other courts of high standing, there 
are many things in the history and char- 
acter of the Supreme Judicial Court of 
Massachusetts which entitle its reported 
decisions for the last hundred years to 
great consideration. 

But a decision often has a merit aside 
from the standing of the court in which 
it is made, owing to the high character 
of the judges of the court, or of the judge 
who delivered the opinion. Opinions 
delivered by such on as MARSHALL, 
Taney, Kent and SHaw have a value 
apart from the courts in which they were 
delivered. Even the dissenting opinions 
of these men and their oditer dicta have 
weight inthe minds of lawyers who have 
a just estimate of their character, which 
they cannot give to many courts of lust 
resort of acknowledged ability. 

After all, the convincing power of the 
opinion or decision in a repo case 
must depend very largely on the force of 
the reasoning by which it is supported, 
and of this every rege and every court 
must of necessity be his own judge. 

Very sincerely 
SamveEL F. MILLER. 
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This proposition was the subject of an animated discussion. I 
am not able to say, whether standing by itself, and judged by 
itself, the proposition would have met with any considerable dis- 
sent or opposition. But there were in the body of the report, 
arguments which it was supposed favored ‘ codification ’’ in 
general, and it was thought by many members that the 138th 
proposition above quoted, was simply the outgrowth of that 
argument, and that its adoption would commit, or might be con- 
strued to commit, the Association in its organized capacity to 
the doctrine of codification, and that this subject was one of 
such supreme importance as to require previous notice and sep- 
arate and distinct consideration. The result was that the con- 


sideration of the 13th proposition was postponed until the 
meeting in 1886, to the end that all the members might not only 
have notice, but also time for examination and reflection, and an 
opportunity to be present. 

The subject thus brought into view, whether in its general or 
partial scope, is confessedly one of great moment—a living 


vital, and practical issue. It is not my purpose to enter at large 
into its discussion at this time. The remaining limits of this 
article do not permit it. I must content myself with a state- 
ment without elaboration of some of the conclusions to which 
my own reflections have led me. 

1. The word **code’’ is one to which such a variety of 
meanings is attached, that it seems to me to be essential either 
to drop it from the discussion, or first of all, fix and define what 
is meant by it. If it means a general abrogation of existing laws 
and rules, and the substitution of an entirely new system and to 
that end ‘‘ to plough up the law and plant anew,”’ and then to con- 
sign the law reports to oblivion, — it will have but very few advo- 
cates, and I am not among them.’ Such, however, is not the 
necessary meaning.” 


' «The work, which I propound, 


discharged of idle and unprofitable or 
tendeth to pruning and grafting the law 


and not to ploughing up and planting it 
again: for such a remove I hold indeed 
for a perilous innovation, But in the 
way I now propound, the entire body and 
substance of the law shall remain, only 


hurtful matter; and illustrated by order 

and other helps, toward the better under- 

standing of it, and judgment there up- 

on.” Lord Bacon’s Proposal for Amend- 

ing the laws of England. . 
2 “ A CopE ought to be based upon 
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A code according to my conception differs from a mere revis- 
ion, consolidation or digest of existing statutes, since it is 
essential to any practicable or desirable scheme of codifica- 
tion, whether it is general or confined to a particular branch, 
that it shall derive the elements of its chief value from the ex- 
isting body of case-law and statute law, removing therefrom 
what is obsolete, needless, technical, inconsistent or superfluous, 
settling obscure and doubtful points, expressing well settled prin- 
ciples of general interest or utility, and with a cautious hand. 
filling up the interstices which the irregular development of law, 
as a result of the exigencies of litigation, has shown to exist, and 
then arranging the whole in a definite and systematic’form. Of 
codification in this sense I am an advocate, and believe it to be 
both practicable and expedient.whenever it can be well and 
thoroughly done, and not before. Nor would I demand qualifi- 
cations in those charged with the work so high that they are un- 
attainable. ‘An ideal code, says Sir James SrepHen! ‘ ought 
to be drawn by a Bacon, and settled by a Coxe.’’ But we 
may wait forever if we wait for an ideal code, or wait to com- 


bine such qualifications in any given commission to execute the 
work. 


Nor does it seem to me that the views of those who insist as a 
condition precedent to undertaking any part of the work, that 
the whole body of the law ought thus be subjected to the opera- 
tion at one and the same time as necessary parts of a general 
conception and plan, are at all feasible, and, therefore, are not 
wise. 

The labor required is so vast, the objections to be overcome 
are so great, that unless the work is done in divisions or branches 
of the law, it will probably never be undertaken at all. Many 
modern English statutes are so comprehensive as very nearly to 
realize the practicable purpose of a code on the subjects that are 
dealt with. For example in 1882, Parliament passed an act to 
‘* codify the law relating to bills of exchange, cheques and pro- 
missory notes,’’ and the gentleman charged with its execution 
the principle that it aimsat nothing more sanctioned by the experience of many 
than the reduction to a definite and sys- centuries.’ Sir James STEPHEN, 3 


tematic shape of results obtained and Hist. Cr. Law, Chap. XXXIV. 
1 8 Hist. Cr. Law, p. 300. 
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stated that he examined many statutes and thousands of cases, in 
order to frame the desired enactment. Why may we not have a 
Contract Act, a Partnership Act, a Criminal Code, ete., without 
waiting for an authorized projet to subject to this operation the 
whole body of the law en bloc? 

2. Nok MUST WE FORM UNREASONABLE EXPECTATIONS Of the 
benefits to be derived from codification, no matter how well it 
may be performed. It is not possible, and, therefore, not de- 
sirable, to attempt to make any enactment so comprehensive as 
to embrace all cases or combinations of fact which will arise, nor 
is it possible to make statutes soclear and precise as to avoid the 
necessity of judicial interpretation and construction. Besides, 
the habits, modes of thought, practice, and traditions of a peo- 
ple, or of a great profession like that of the law, are deeply 
rooted and incapable of legislative extirpation, if it were at- 
tempted. Within proper limits the doctrine of Judicial Prece- 
dent is reasonable and highly convenient, if not necessary. Its 
influence has probably pervaded every system of jurisprudence, 
even where it has been expressly attempted to exclude it. Jus- 
tinian enacted that cases actually tried by the Emperor should be 
law not only for the case decided, but for all similar ones.! 
The French code prohibits judicial legislation, and under it 
judicial decisions do not constitute an authoritative rule for other 
judges in the sense of our doctrine of Judicial Precedent. And 
the same thing is true, at least, theoretically, of the contem- 
porary Continental codes. The Prussian and Austrian codes 
went so far at first as to forbid a judge from referring to the 
opinion of a law writer or to previous judicial judgments, and 
the Prussian code expressly directed him to base his decisions 
upon the statutes and the general principles of the Landrecht. 
But this was afterwards modified in both countries, so that at this 
time, the decisions of the Supreme Court are regularly published, 
and we can not doubt that they exercise a weighty influence 
upon inferior judges, whether they are absolutely binding upon 
them as precedents or not.? 


1 Codex, 1, 14, 12, pr. A. D. 529. 2 Clark, Prac. Juris. pp. 264, 892, and 
addenda. 
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The sound conclusion would seem to be that ‘ the law itself 
should be reduced, so far as possible, to the form of a statute ;’’ 
not with the expectation that the work of judicial interpretation 
will be no longer necessary, but with a view to reduce the neces- 
sity of judicial legislation and of judicial interpretation to the 
narrowest possible limits, and to remove as far as may be the 
existing uncertainty in the law. ; 

The argument, on the merits, can be summed up, codified, if 
you please, inasentence. What is well settled, can be expressed, 
and what is doubtful, ought to be made certain, by legislative 
enactment. 


Joun F. Ditton. 
New York. 
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SURVIVAL OF ACTIONS. 


SURVIVAL OF ACTIONS. 


. In General. 

. The Roman Law. 

. The Old Gommon Law. 
. Theories of Liability. 

. The Law of Tort. 


. Trover. 

. Detinue and Replevin. 

. Trespass. 

. Trespass for Mesne Profits. 

10. Injuries to Land — Overflowing Water, etc. 

11. Deceit, Libel and Nuisance. 

12. Malicious Prosecution. 

13. Torts of Married Women. 

14. Statutory Torts — Negligence Resulting in Death. 


. Devastavit. 

. Bastardy. 

. Penalties. 

. Divorce Proceedings. 

. Authority to a Wife for Necessaries. 

. Widow’s Dower. 

. Right to Administer an Estate. 

. Pledgor and Pledgee. 

. Agreement that an Action Shall Survive. 
. Stockholders. 

. Damages for Taking Land. 

. Award. 

- Death of Wrong-doer Before Injury Suffered. 
. Mandamus. 

. Civil Death. 

. Distinction Between Tort and Contract. 


32. Breach of Promise. 

33. Negligence — Attorneys, Physicians, Sheriffs, etc. 

34. Fraud — Inducing a Woman to Marry — 

35. Inn-keepers. 

36. Embezzlement by a Servant — Breach of Trust. 
Distinction Between Property and Person. 

38. Negligence as an Injury to Property — Sheriffs. 

39. False Imprisonment as an Injury to Property. 

40. Libel, Deceit, Nuisance as Injuries to Property. 

41. General and Specific Injury to Property. 


i 
= 
15. Waste. 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
i 27 
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31 
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42. Injury to Wife, Seduction of Daughter as Injuries to 
Property. 
43. Habitual Drunkard. 
44, Contract. 
45. Personal Skill. 
46. Intention of the Parties. 
47. Promise to Leave Something by Will. 
48. Contracts Creating Personal Relationships. 
49. Guarantors. 
50. Obligors and Sureties. 
51. Accommodation Indorsers. 
52. Joint Promisors. 
53. Contracts Relating to Land — Rent — Ejectment, etc. 
54. Abatement — The Old Law. 
. Modern Practice. 
. Statutes to Prevent Actions Abating. 
. Abatement of a Writ of Error. 
. Contesting a Will. 
. Suits ‘to the Use of.”’ 
. Ejectment — Real Actions. 
. Husband and Wife — Divorce. 


1. In Generac. —In every system of law the effect of death 
on jural relations must have required early consideration. If a 


man owe money to another, if he make a contract with him, if 
he be the husband, father or guardian of another, if he assault 
some one, convert his property, or injure him by negligent con- 
duct, — these are all jural relationships. What effect on them 
has the death of one of the parties? 

It is obvious that if death were the end all of a man’s legal 
as it is of his natural life there could be no stability in affairs. 
If a man’s rights, debts and obligations disappeared because 
their owner had gone to the inevitable bourne, and his property 
were left to be scrambled for, the confusion would be terrible 
and civilization impossible. From this necessity the law of 
inheritance arose. It solved part of the difficulty by distribut- 
ing the dead man’s land and chattels to certain definite persons. 
But after that there remain the rights and obligations. It is 
clear that some of them should cease entirely at death. The 
right to a wife or child and the corresponding obligations must 
evidently be ended by death. So also of the relationships of 
principal and agent, master and servant. The rights and duties 


of a partner with respect to his fellow-partners stop short at his 
VOL. XX 
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death. Neither heir nor executor, except by special agreement, 
can become the partner of the surviving partners. And there 
are other rights and obligations, such as those attaching to an 
office or status, or to some relation in which the peculiar skill of 
the deceased individual is required, which death must of necessity 
terminate. 

In fact, so far as substantive law is concerned, death, in 
almost every case, destroys a jural relationship. The only part 
which can survive is of the adjective or remedial law. A party 
to a tort or contract can not very well leave anything behind 
him except the privilege of bringing a suit or the burden of hav- 
ing one brought against him. An exception to this is the case 
of executors held bound to furnish material or manufacture 
articles which their testator promised and failed to supply before 
his death. 

As the subject belongs to the domain of the remedial law it is 
properly considered under the head of Survival of Actions. In 
the digests and books it is treated under that head, also under 
Abatement and under Executors and Administrators, and in 
some alphabetical arrangements under Death. But never com- 
pletely under any of them. 

The question being one of remedy it makes some difference 
whether the person deceased is plaintiff or defendant. The 
action is said to survive actively, if it is the decease of the plain- 
tiff, and passively, if of the defendant. 

2. THe Roman Law. —The Roman law provided that in 
general all actions survived actively and passively, and descended 
to the heir. But there were some exceptions. 

The offenses which in our law would be classed as crimes were 
divided into private wrongs and public wrongs. The private 
wrongs, including such offenses as theft, robbery, etc., were 
prosecuted only by the individual injured, who recovered as a 
penalty double or triple the loss inflicted. These actions sur- 
vived to the heir of the injured party, but not against the heir 
of the wrong-doer. The public wrongs were those declared to 
be such by law, as, for example, violating tombs, forcing 


1 Lindley Part. 1044. 
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prisons, removing land marks. These resembled our crimes, 
could be prosecuted by any member of the community, and the 
actions for them did not survive either actively or passively. 

There was another class of actions called mixed actions, in 
which the thing itself was recovered, or damages, or a penalty. 
They probably comprised the wrongs which we include under 
the head of torts. They survived to the heirs of the plaintiff, 
but against the heirs of the defendant only so far as they had 
been enriched by the offense. 

Actions que vindictam spirant, instituted from mere resent- 
ment and not for a loss of property, were not allowed to survive 
actively. An instance was the action for the restoration of 
a gift on account of gross ingratitude. The actio injuriam, 
which was the Roman action for libel and slander, was another 
instance. It was supposed to be brought for an injury to per- 
sonal honor and not to concern property. It did not survive 
the plaintiff. 

The querelain officiosi testimenti, brought by one disinherited 
to show that the maker of the disinheriting will was of unsound 
mind, did not survive to the heir of the complainant. 

In nearly all these exceptions, if the suit had been actually 
begun in the lifetime of the deceased, the action survived actively 
and passively. In the querela inofficiosi testamenti a mere 
declaration by the person disinherited of his intention to bring 
suit was enough to make the action survive to his heir.! 

In the French law, according to Pothier, the death of the 
wrong-doer extinguished only the penalty, and the obligation of 
repairing the injury fell on the heirs. The liability for what we 
call a tort was, in that country, binding on the representatives of 
the deceased offender, even when they had not been enriched by 
the wrong.? And the same doctrine prevails in Louisiana.® 
The Spanish law seems to be otherwise.‘ 

3. THe Common Law. —In the twelfth year of Henry 
the Eighth it was held that an action of debt on simple contract 


1 See, generally, Mackeldey, Roman * Pothier Oblig. vol. 1, 639. 
Law (Dropsie’s ed.), sects. 209, 212, 477; 38 Smith v. Nicholson, 6 La. Ann. 705. 
Mackeldey, Roman Law (Kaufmann’s * Smith v. Nicholson, supra. 
ed.), sects. 196, 199, and note. 
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could not be brought against an executor, because the testator 
while alive could have defended by waging his law. As the 
executor could not do this the action did not survive against 
him.’ According to Bacon’s Abridgement an executor could 
not recover for rent in arrear, because he had nothing to do with 
contracts relating to the freehold, and the heir could not recover 
it, because he had nothing to do with the personal contracts of 
the testator.?. This charming arrangement was abolished by 
statute.’ The other fell with the fall of wager of law. Nor 
could an executor up to the time of Edward the First have any 
action which, like account, was founded on some matter within 
the privity of the testator‘ 

The old law seemed inclined to niake death the destroyer of 
actions as fully as he was of men. It almost reversed the 
modern doctrine and made survival the exception and non-sur- 
vival the rule. It forbade recovery not only for injuries to the 
person of the deceased, but also for injuries to his land and per- 
sonal property. This applied passively as well as actively. 
There was very little left except contracts, a few minor actions, 
and replevin and detinue. Replevin and detinue could from 
earliest times be brought by an executor to get back the testa- 
tor’s goods in specie. The sweeping principle was often laid 
down, that when the action was for damages alone, or when the 
declaration imputed a tort and the plea must be ‘* not guilty,”’ 
the maxim actio personalis moritur cum persona applied, and the 
suit was ended actively and passively.* So far was this carried 
that the action of assumpsit was at one time supposed to die with 
the death of either party. For it was in form an action of tres- 
pass on the case and was to recover damages only.” The ancient 
judges showed a strong tendency to make the questions in this 
subject depend on the form of action. The modern tendency is 
the other way. 


1 Comyn’s Dig. Admin. B. 15; Bacon’s 6 1 Saund, 216a (note); Nicholson v 
Abridg. Exec., p. 2; Thompson v. Elton, 138. & R. 415; Franklin v. Low, 
French, 10 Yerg. 452. 1 Johns. 404. 

2 Bacon’s Abridg. Exec. N. 1. 7 Norwood v. Read, Plow. 180; Slade 

8 32 Hen. VIIL, ch. 37. v. Morley, Yelv. 20; Berwick v. Andrews, 

* Com. Dig. Admin. B. 13. 2 Ld. Raym. 974; 1 Saund. 216a (note). 

5 Le Mason v. Dixon, Sir W. Jones, : 

178, 174; 1 Saund. 217 (note). 
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The statute 4 Edward III., chapter 7, was passed to remedy 
such a state of affairs, and allowed executors an action against 
those who had carried away their testator’s goods. By an 
equitable construction of the act they were allowed to recover for 
any injury to the testator which decreased the estate. But the 
act did not change the law in regard to injuries to the land or to 
the person; nor did it give the same actions against executors 
which it gave in their favor.’ 

Some fine distinctions were taken when the question was about 
an injury to land. If grass be cut on the land of the testator 
and carried away at the same time, the executor has no action ; 
grass is part of the freehold.?- But growing corn is a chattel, 
and when cut and carried away, the executor has his action. If, 
however, the trespasser having cut the grass and turned it into 
hay, carry away the hay, the executor has trover against him for 
somany loads of hay. 

The 3 and 4 William IV., chapter 42, section 2, gave exe- 
cutors an action for injury to the deceased’s land, provided the 
injury had been committed within six months before his death, 
and the action were brought within a year after his death. The 
same act allowed survival against executors for any injury done 
by their testator to another’s land. It also attempted to remedy 
the defect in 4 Edward III. and allowed an action against executors 
for wrongs done by their testator to another’s personal property, 
but hampered with the restriction that the injury must have been 
committed within six months before the death of the wrong- 
doer.® 

Another important English act affecting this subject is the 
Yfand 10 Victoria, chapter 93, giving a civil suit for an injury 
which{has resulted in death. 


1 Williams Exec, 791, 793. 

® The ancient writer Wentworth pro- 
tested against such injustice: “ For when 
meadow ground which yearly conceiveth 
(sol sine homine generat herbam) shall be 
ready to be delivered of her burden, if a 
stranger put in a herd of cattle, which 
swallow up and tread down this fruit of 
her womb, before the mower with his 
scythe come as a midwife to help her de- 


livery, if then by the hasty death of the 
owner, before action brought, this great 
trespass should be dispunishable, it were 
contrary, as me thinks, to the purpose of 
the said statute, and a great defect in the 
law.”” Wentworth, Office of Executor, 
167. 

3 Erskine v. Adeane, 42.L. J. Ch. 835. 
See 18 L. J. 462. 
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4. Tueortes or Lianitiry. —The reasons for the strictness 
of the ancient law can perhaps be given by Judge Holmes. The 
difficulty is to decide how far it is a question involving some 
theory of liability and how far a question of the transition of 
rights and liabilities from one person to another. If A. injure 
B. and then die, B.’s right of action against A.’s executors may 
depend on the theory by which A. was liable or upon the ques- 
tion whether the liability of A., no matter by what theory it 
exists, can be transmitted to his executor. 

If A. commit a tort against B., A. may be liable on Austin’s 
theory that liability is a punishment imposed for disobedience 
to a sovereign’s command or on the old common-law theory that 
a man is liable for the consequences of his acts without regard 
to his intentions or blameworthiness, or on the theory advocated 
by Judge Holmes that he has not behaved like the average pru- 
dent man and is liable not because he has done a wicked act, 
but because he has done a harmful one.' None of these theories 
would prevent the survival of the action against A.’s executor, 
except Austin’s. If Austin is right in saying that the ancient 
idea of liability was punishment, then why should the executor 
and the estate of A. be punished for a wrong they never com- 
mitted. The sages of the law appear to have acted on this prin- 
ciple. Blackstone says : — 

**And in actions merely personal, arising ex delicto, for wrongs actually done 
or committed by the defendant as trespass, battery, and slander, the rule is 
that actio personalis moritur cum persona, and it never shall be revived either by 
or against the executors or other representatives. For neither the executors 
of the plaintiff have received, nor those of the defendant have committed, in 
their own personal capacity any manner of wrong or injury.’’? 

And Lord Mansfield, in deciding that trover could not be main- 
tained against an executor for a conversion by the testator, 
says: — 


*“Upon the face of the record, the cause of action arises ex delicto, and all 


private criminal injuries or wrongs, as well as all public crimes, are buried with 
the offender.’’ * 


Austin’s punishment theory affords a very good explanation for 
non-survival against the executors of a tort-feasor. How else 


* Holmes, Common Law, 81 e¢ seg. ® Hambly v, Trott, Cowp. 375. 
2 3 Blackstone, 302. 
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could the judges have resisted the argument that the plaintiff 
had by the injury acquired a right to recompense which ought 
not to be defeated by the accident of the wrong-doer’s death? 
Judge Holmes expresses no great liking for Austin’s criminalistic 
theory, and indeed undertakes to show that it was not an influen- 
tial element in ancient law.! But on the other hand, it must be 
said, that in our law actions of tort have always been held not to 
survive, that Austin’s theory affords a reasonable explanation of 
the fact and is given as an explanation by high authority. The 
criminalistic seems to grow naturally out of the vengeance theory 
which, all admit, was « primeval legal principle. The criminal- 
istic is alittle more refined, a little less crude than the vengeance. 
And Judge Holmes’ theory seems like an evolution from the 
criminalistic. It is natural enough for a civilized lawyer 
to say that a man is liable because he has not acted prudently. 
But the ancients were not inclined to such {gentle reasoning. 
They supposed all law was for the punishment of the bad. They 
were apt to consider torts as a species of crime; and if a man 
had injured another they did not draw fine distinctions between 
imprudence and wickedness, but put him down at once as posi- 
tively wicked. 

When the question is viewed as a matter of active survival, it 
must be admitted that it is hard to apply the punishment theory. 
If A. commit a tort against B. and B. die, have his executors an 
action against A.? Blackstone disposes of it by saying that they 
have not, because they ‘* have not received in their own personal 
capacity any manner of wrong or injury.’’ But, perhaps, the 
judges were influenced by the difficulty they always felt in allow- 
ing rights of action to be transferred. 

Judge Holmes has ingeniously pointed out? how hard it was 
for the ancient legal mind to accept the idea that a right could 
be transferred from the original holder to another person. The 
assignment of a chattel was easy to comprehend, because the 
facts which made A. the owner of it could be made true of B. 
by simply giving the article to him. But when A. and B. 


1 Holmes, Common Law, Lec. IIL, * Holmes, Common Law, Lec. X., 
81, ete. 340, ete. 
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entered into a contract, how could A. transfer his rights in it to 
C., when the facts which gave A. those rights against B. could 
never be true of C.? If B. had promised to do something for A., 
how could A. make him promise to do the same thing for C. by 
merely saying ‘* I give you my rights in my contract with B.?”’ 
The same reasoning may have been applied when a tort was 
committed. If A. injure B., then B. can sue A. But if B. die, 
how can his executor sue, when the facts which gave B. his 
action against A. can never be true of the executor.’ Black- 
stone may be influenced by this feeling when he says that the 
executors ‘* have not received in their own personal capacity any 
manner of wrong or injury.’’ That is.to say, the executors not 
having been injured, the facts which gave the testator his action 
are not true of the executors. 
5. Tue Law or Tort. — Actions of tort as a general rule do 
not survive either actively or passively. The law on this sub- 


ject is supposed to be found in the maxim, actio personalis mor- 
Its exact meaning must therefore be con- 


ttur cum persona. 
sidered. 

A maxim, like a proverb, should be the wisdom of many ex- 
pressed by the wit of one. This maxim may contain the wisdom 
of many, but its expression is more like stupidity than wit. The 
witty one who concocted it should have given us another explain- 
ing what he meant by personalis. But he did not, and to find a 
meaning for the word has always puzzled the learned judges. It 
is not classic Latin, and in its later Latin meaning is considered 
equivalent to the English word personal. In this sense, personal 
actions might mean all which were neither actions in rem nor real 
actions; or it might mean actions for injuries to the body ; or it 
might mean actions of tort or contract ;? or only actions of tort. 
The common law usually made it include actions of tort alone.’ 


1 In the reign of Edward the Third an 
action on a covenant of a testator was 
brought against his executor. Persay 
objected: ‘I never heard that one should 


enant by his deed except him who was 
party to the covenant.’’ Cited, Holmes, 
Common Law, 345. 

2 Recketts v. Weaver, 12 M. & W. 


have a writ of covenant against execu- 
tors, or against other person but the very 
one who made the covenant, for a man 
can not oblige another person to a cov- 


718; 1 Saund. 216a (note). 

8 Raymond v. Fitch, 1 Gale, 387; 
Newson v. Jackson, 29 Ga. 61, 62; 1 
Saund. 216a (note). 
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Some modern authorities have thought it meant only actions for 
injuries to the body.’ There is no reason why an action ona 
contract, or for that matter an action of debt, is not as much a 
personal action as one for a tort. In ‘* Terms de La Ley ’’ ac- 
tion personal is defined as equivalent to the civil-law expression 
in personam and includes both contract and tort. In fact, the 
word persona/is may mean anything or everything. It and the 
maxim which contains it are worthless. They throw no light on 
the law of survival in actions of tort; but on the contrary, 
darken it with uncertainty and useless discussion.? The subject 
is too complicated to be generalized into a single maxim. It 
must be treated in detail topic by topic. The maxim would 
probably never have acquired such currency if people had not 
thought that a Latin quotation was an ornament to an opjnion 
or argument. 

6. Trover. — Before the act of Edward the Third,* already 
mentioned, an executor could not maintain trover for property 
which had been converted by the defendant in the lifetime of 
the testator. The act of Edward giving the executor an action 


in such cases was brought to this country by the colonists and in 


many places became part of our common law. It has also been 
substantially re-enacted by many of the States. It received an 
equitable construction by which trespass as well as trover was 
allowed for any wrong to the testator which had made the per- 
sonal estate less beneticial in the hands of the executor.* 

The act of Edward did not work conversely and allow execu- 


1 Ferill v. Mooney, 33 Tex. 219. 


T. U. P. Charlton (Ga.), 261; Eubanks 
2 Lord Mansfield admitted that the 


v. Dobbs, 4 Ark. 173; Manwell v. 


cases which have sprung from the 
maxim tend “rather to confound than 
elucidate.’ Hambly v. Trott, Cowp. 
875. See Franklin v. Low, 1 Johns. 404. 

3 4 Edw. IIL, ch. 7. See sect. 8, The 
Old Common Law. 

4 Emerson v. Emerson, 1 Ventr. 187; 
Wilson v. Knubley, 7 East, 184; LeMason 
v. Dixon, Sir W. Jones, 174; Berwick 
v. Andrews, 2 Ld. Raym. 974; Lockier 
v. Paterson, 1 Car. & K. 271; Russell’s 
Case, 5 Coke, 27a; Rutland v. Rutland, 
Cro. Eliz. 877; Parrott v. Dubignon, 


Briggs, 17 Vt. 176; Towle v. Lovet, 6 
Mass. 394; Holmes v. Moore, 5 Pick. 
257; Nettles v. Barnet, 8 Porter, 181; 
Wilbur v. Gilmore, 21 Pick. 250; Sni- 
der v. Croy, 2 Johns. 227; Haight v. 
Green, 19 Cal. 113; Kennerly v. Wil- 
son, 1 Md. 102; Coleman v. Wood- 
worth, 28 Cal. 567; Nettles v. D’Oyley, 
2 Brev. 27; Elrod v. Alexander, 4 
Heisk. 842; Trask v. Donoghue, 1 Aiken, 
870; 1 Saund. 217 (note); Williams v. 
Cary, 4 Mod. 403; Smith v. Grove, 12 
Mo. 51; Williams, Exec. 791. 
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tors to be sued in trover as well as to sue. This was unfair and 
when it came to Lord Mansfield’s attention in the case of Ham- 
bly v. Trott, he tried his best to get rid of it. But precedent 
and authority were on this occasion too strong for the great in- 
novator. He finally held that an executor could not be made 
liable in trover for his testator’s conversion.' The case is still 
the law of England. It is somewhat affected by 3 and 4 
Williany IV.,? giving trover against an executor for a conversion 
by his testator provided it happened within six months before 
the testator’s death.* But this act does not very much mend the 
matter. His lordship suggested that by bringing an action for 
money had and received, which being an action of contract 
would survive, the hardship of the law might be avoided.* This 
suggestion is valuable only in case the testator had converted the 
goods by selling them. Ifthe goods were pipes of wine and he 
drank them, or stones and timber and he built them into a house, 
the action for money had and received would not lie. 

The American law has, in most instances, followed Hambly v. 
Trott. But North Carolina allows trover against an executor 
on the ground of the reasonableness of the thing and seems dis- 
inclined to adopt English common law which is unjust. In 
Tennessee, the tort may be waived and an action maintained on 
a promise implied by law to pay the value of the property. 
Under this theory, trover, being turned into an action of contract, 
survives actively and passively.’ 


? Hambly v. Trott, Cowp. 371. 


2 Ch. 42, sect, 2. 

® Powell v. Rees, 7 A. & E. 426; 
Richmond v. Nicholson, 8 Scott, 134; 
Middleton v. Robinson, 1 Bay, 58; Coop- 
er v. Crane, 4 Halst. 178; Erskine v. 
Adeane, 42 L. J., Ch. 885; Barnard ». 
Harrington, 8 Mass. 228; Cherry »v. 
Harding, 4 Heisk. 199; Terhune v. Bray, 
1 Harr. (N. J.) 53; Schott v. Sage, 4 
Phila. 87. 

* Besides the action for money had 
and received, a bill in equity has been 
brought in such cases. Bishop of Win- 
chester v. Knight, 1 P. Wms. 406; 
Powell v. Aiken, 4 Kay & J. 352. 


5 Terhune v. Bray, 16 N. J. L. 54; 
Cherry v. Hardin, 4 Heisk. 199; Chap- 
lin v. Barrett, 12 Rich. 284; Gilbreath 
v. Jones, 66 Ala. 129; Hench v. Metzer, 
6 S. & R. 272; Jarvis v. Rogers, 15 Mass. 
398; Barnard v. Harrington, 3 Mass. 228. 

61 Decron v. Mone, 1 Hayw. 21; 
Clark v. Kenan, 1 Hayw. 308; Avery v. 
Moore, 1 Hayw. 362. See Woods v. 
Howell, 17 Ga. 495; Nettles v. D’Oyley, 
2 Brev. 29. 

7 Kirkman v. Phillips, 7 Heisk. 222; 
Alsbrook v. Hathaway, 3 Sneed, 454; 
Campbell v. Reeves, 3 Head, 228; Id. 
675; Rhodes v. Crutchfield, 7 Lea, 533. 
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7. anp RepLevin.— At common law executors 
could bring detinue or replevin against those who continued to 
detain their testator’s goods. If there is any doubt about the right 
at common law these actions were certainly given by the act of 
Edward the Third.’ But it seems that detinue can not be brought 
against executors as such for persisting in a detention which the 
testator began. If they detain goods which do not belong to the 
estate they can be sued in either detinue or trover as individuals, 
or if they sell the goods, in an action for money had and received.? 
Nor, similarly, can replevin be brought against executors as 
such; but on this point there is some difference of opinion.® In 
other words, replevin and detinue survive the death of the plain- 
tiff, but not the death of the defendant. 

8. Trespass. — Unless the act of Edward the Third or some 
other statute can be made to apply, trespass to either goods or 
lands dies with the death of either party.‘ But in a Texas case,® 
trespass for killing and carrying away cattle was held to survive 
on the ground that the suit claimed, not vindictive damages, but 


only the actual value of the property destroyed. The court 


1 Wentworth, Exec. (14th ed.) 160, 
163; Le Mason v. Dixon, Sir W. Jones 
173; 1 Saund. 216, 217; Fister v. Beall, 1 
Harr. & J. 31; Pitts v. Hale, 3 Mass. 
821; Reist v. Heibrenner,11 S. & R. 
131; Emmerson »v. Bleakley, 2 Abb. 
App. Dec. 22; Jenney v. Jenney, 14 
Mass. 232; 4 Edw. IIL, ch. 7. 

2 Jones v. Littlefield, 3 Yerg. 183; 
Mobley v. Runnells, 3 Dev. 803; Cowp. 
873; Allen v. Harlan, 6 Leigh, 42, 344; 
Denny v. Booker, 2 Bibb, 427; Thomp- 
sonv. White, 45 Me. 445; Clapp v. Wal- 
ters, 2 Tex. 180; Perkinson v. Guilford, 
Cro. Car. 39; Underhill v. Morgan, 33 
Conn. 105; United States v. Daniel, 6 
How. 11; Cravath v. Plympton, 13 Mass. 
454; Wilbur v. Gilmore, 21 Pick. 250; 
McDermott v. Doyle, 17 Mo. 362; Will- 
iams, Exec. 1730. 

38 Webber v. Underhill, 19 Wend. 447; 
Burkle v. Luce, 1 Comst. 163; Mellen v. 
Baldwin, 4 Mass. 481; Lahey v. Brady, 1 
Daly, 443; Potter v. Van Vranken, 36 


N. Y. 619; Merritt v. Lambert, 8 Greenl. 
128; McEvers v. Pitkin, 1 Root, 216; 
Hopkins v. Adams, 5 Abb. Pr. 382; 
Kingsbury v. Lane, 21 Mo. 115; Keite v. 
Boyd, 168. & R. 300. 

* Haight v. Green, 19 Cal. 113; Snider 
v. Croy, 2 Johns. 227; Kennerly v. Wil- 
son, 1 Md. 102; Baker v. Dansbee, 7 
Heisk. 229; Nicholson v. Elton, 13 8. & 
R. 415; Miller v. Wilson, 24 Pa. St. 122; 
Perry v. Wilson, 7 Mass. 393; Petts v. 
Ison, 11 Ga. 151; Griswold v. Brown, 1 
Day, 180; Froust v. Bruton, 15 Mo. 619; 
Townsend v. Jeffries, 24 Ala. 329; Reed 
v. P. & O. R. R. 18 Ill. 403; McCallion 
v. Maher, 4 Brewst. 152; Hibbs wv. Ev- 
erett, 4 Leg. Opin, (Pa.) 611; Tompkins 
v. Vintroux, 3 W. Va. 148. See Hill wv. 
Penny, 17 Me. 409; Brooks v. Goss, 61 
Me. 307. Trespass for corrupting a 
wife does not survive at common law. 
Clarke v. McClelland, 9 Pa. St. 128. 

5 Ferrill v. Mooney, 33 Tex. 219. 
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seemed to think that the absence of any idea of punishment pre- 
vented the suit from partaking of the nature of a tort. 

9. Trespass FOR Mesne Prorirs.— This action is ended 
actively and passively by death. In the old law the rule could 
not be avoided by bringitig an action for use and occupation ; 
except, perhaps, for rent up to the day of the demise in the 
ejectment. For in the ejectment the plaintiff treated the de- 
fendant as a trespasser, and by bringing the action for use and 
occupation he would be treating him as a tenant for the same 
time, and for the same acts for which he had just sued him as a 
trespasser. One suit being in tort and the other in contract, the 
two applied to the same acts are inconsistent.! The Supreme 
Court of Tennessee offer an amendment. They say the law will 
imply a contract on the part of the trespasser to pay the mesne 
profits, and therefore the action being ex contractu will survive.? 

10. Insurtes To Lanp — OverFLowinG Water, etc. — There 
is no reason why the convenient theory of Tennessee should not 
be applied to many actions of tort. Some very knotty points of 


law might be settled by saying that whenever wrong has been 


committed a contract to repair it will be implied. If this can be 
done when one injures another by withholding his land from him, 
why not when he injures the land by turning water over it? It 
has, however, been otherwise held. The 3 and 4 William IV., 
chapter 42, is not part of American common law, and in the 
absence of a similar statute executors can not sue or be sued for 
injuries to realty.* 


1 Pultney v. Warren, 6; Ves. 86; Har- 
ker v. Whitaker, 5 Watts, 474; Haldane 


gation torepair it. Rhodes v. Crutchfield, 
7 Lea, 518. See Morgan v. Ravey,6 H. 


v. Duche, 2 Dall. 176; Bard v. Nevin, 9 
Watts, 328; Arundel v. Springer, 71 Pa. 
St. 398; Turner v. C. C., etc., 5 Ex. 932; 
Birch v. Wright, 1 T. R. 378; Cobb v. Car- 
penter, 2 Camp. 18, note; Jones v. Carter, 
15 M. & W.718; Moneypenny v. Bristow, 
2 Rus. & M.117; Caton v. Coles, L. R. 
1 Eq. 581; O’Connor v. Corbitt, 3 Cal. 
370; Campbell v. Renwick, 2 Bradf. 80; 
Sinnard v. McBride, 8 Ohio, 264. 

2 The Tennessee theory looks very 
much like the Roman doctrine by which 
the commission of an injury raised an obli- 


& N. 265. A bill in equity has some- 
times superior advantages in such cases. 
Moneypenny »v. Bristow, supra. 

5 Chalk v. McAlily, 10 Rich. 92; Mc- 
Laughlin v. Dorsey, 1 Har. & M. 224; 
Hill v. Penny, 17 Me. 409; Holmes v. 
Moore, 5 Pick. 257; Brown v. Dean, 123 
Mass. 254. See Howcott v. Warren, 7 
Ired. L. 20; Ellis v. Kansas City, etc., 68 
Mo. 131, See Ten Eyck »v. Runk, 2 
Vroom, 428, allowing recovery under a 
statute giving survival for injuries to 
property. 
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11. Decerr, Lipet anv Nuisance. — These are purely actions 
of tort and do not survive at common law.! 

12. Maicious Prosecution. — As an action of tort malicious 
prosecution does not survive. Even under 4 Edward III., giving 
an action to executors for injury to the testator’s personal prop- 
perty, an action for expenses in defending a groundless suit has 
been held not to survive.? 

13. Torts or Marriep Women. — An action against a hus- 
band for the tort of his wife does not survive the death of the 
wife.® 

14. Srarurory Torts — NEGLIGENCE Resuctine DeatH. — 
When a statute makes an act a tort no right of action survives.* 

At common law there is no right of action for negligence 
which results in immediate death. But if the person who is 
killed live an appreciable length of time after the accident, he 
has his right of action, which will survive, if the law of the place 
which has jurisdiction of the case allow survival in that class of 
actions. If, however, the death is instantaneous, no cause of 
action having ever existed, none can survive. There is now in 


most States a statute giving to the relatives of a person killed 


by negligence an action for the damages caused by his death. 
If the person be killed instantly only one action can arise, to wit, 
the statutory one for the loss his relatives have suffered. But if 
he live for any time after the fatal act two actions arise: first, 
the one just mentioned for his death, and this action belongs to 
his relatives and not in any sense to him; second, the action 
which accrued to him during the interval in which he still re- 
tained his life and which may or may not survive.® 


1 Withee v. Brooks, 65 Me. 14; Price 
v. Price, 75 N. Y. 244; Boyles v. Overby, 
11 Gratt. 202: Cutting v. Tower, 14 Gray, 
188; Newsom v. Jackson, 29 Ga. 61; 
Coker v. Crozier, 5 Ala. 369; Henshaw 
v. Miller, 17 How. (U. S.) 212; Hawkins 
v. Glass, 1 Bibb, 246; More v. Bennett, 
65 Barb. 338; Knox v. City of Sterling, 
78 Ill. 214; Eames v. Brattleboro, 54 Vt. 
471; Long v. Hitchcock, 3 Ham, 274; 
Thayer v. Bond, 3 Mass. 296. 

2 Deming v. Taylor, 1 Day, 285; 


Taney v. Edwards, 27 Tex. 224. See 
Bolin v. Stewart, 7 Baxt. 298; Nettle- 
ton v. Dinhart, 5 Cush. 543. 

3 Roberts v. Lisenbee, 86 N. C. 136. 

* Stillman v. Hollenbeck, 4 Allen, 391; 
Noies v, Sprague, 9 R. L. 541; Russell v. 
Sunbury, 37 Ohio, 372. 

5 Louisville, ete., v. Murphy, 9 Bush, 
522; Conner v. Paul, 12 Bush, 145; 
Hansford v. Payne, 11 Bush, 880; Eden v. 
L. & F.R. R., 14 B. Mon. 204; Needham 
v. Grand Trunk, ete., 38 Vt. 294; Kear- 
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In the case of an action by a relative for the death, the rule of 
survival, on the decease of the relative, or of the defendant, is 
that this, though a statutory action, is yet evidently an action of 
tort, and must perish unless made expressly to survive by stat. 
ute. In New York it has been allowed to survive under the 
statute giving survival in actions for injuries to property. A 
life, it is said, is property, and the loss of it an injury to the 
property of the relative. Another case gives as a reason that 
the action is one of contract.’ -The other action which arises 
when the injured person lives for a time is also evidently an 


action of tort. 


Its survival, when allowed, has usually been 


placed on the ground of injury to property.? 
15. Waste. — An executor can not be sued at common law 


for waste committed by his testator. 


But in the case of equit- 


able waste committed by the testator a bill for an account can be 


maintained against the executor.* 


16. Devastravir. — Where an executor wastes the testator’s 
goods it is a tort, and the executor of the executor is not liable 


except in equity or by statute.‘ 


17. Bastarpy. — In Rhode Island a complaint of bastardy dies 


ney v. Boston, ete., 9 Cush. 109; 
Hollenbeck v. Berkshire, 9 Cush. 478; 
Murphy v. N. Y. &N. H.R. R., 30 Conn. 
188; Jeffersonville v. Swayne, 26 Ind. 
477; 1 Hill, Torts, 61, 62, 83. Insensi- 
bility during the interval does not pre- 
vent the action accruing. Life is the 
test. Bancroft v. Boston, etc., 11 Allen, 
84; Kennedy v. Standard, etc., 125 Mass. 
90; Id. 93. A Tennessee case holds that 
under their statute the two actions can 
not arise; that literally instantaneous 
death is an impossiblity; in any case 
there must be an instant of time between 
contact with the wrongful act and the 
cessation of life; the injured party’s right 
of action can accrue to him in this period 
as well as in a longer one, and this action 
is the only one which can exist or sur- 
vive. Fowlkes v. Nashville, etc, 9 
Heisk. 829; Collins v. East Tenn., etc., 
Id. 841. See the dissenting opinions in 


Fowlkes v. Nashville, ete., supra. See 
Nashville, etc., v. Prince, 2 Heisk. 580. 

1 1 Woodward v. C. & N. W. R. R., 23 
Wis. 400; Doedt v. Wiswall, 15 How. Pr. 
128; Yertore v. Wiswall, 16 How. Pr. 8; 
James v. Christy, 18 Mo. 162. 

2 James v. Christy, supra. See sect. 
38, Negligence as an Injury to Property, 
and cases cited. 

3 Landsdowne v. Landsdowne, 1 Madd. 
116. 

* Sir B. Tucke’s Case, 3 Leon, 241; 
Brown v. Collins, 1 Ventr. 292; 30 Car. 
IL, ch. 7;4 &5 W. & M., ch. 34, sec. 12; 
Griffith v. Beasley, 10 Yerg. 434; Coward 
v. Gregory, L. R. 2 C. P. 153; Sibley v. 
Williams, 8 G. & J. 52. As to execu- 
tor de son tort of executor de son tort, 
see Hammond v. Gatliffe, Andr. 254. 
See, also, Com. v. Strohecker, 9 Watts, 
479; Id. 485; Id. 495. 
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with the death of the overseer of the poor who made it.’ In 
Illinois it has been held that the suit survives the death of the 
child and the death of the mother.’ 

18. Penatties. — Actions for penalties under penal statutes 
do not survive to executors either actively or passively. But « 
penal action brought by two, survives on the death of one of 
them, to the survivor.® 

19. Divorce Proceepines. —If a party to a divorce suit die 
the action dies also, unless there are some property rights to be 
affected. If there are expenses of litigation to be recovered, the 
action will survive so far as these are concerned.‘ 

20. AurHority TO A Wire For NecEssaries. —The authority 
given to a wife to supply herself with necessaries and charge 
them to her husband is put an end to at the moment of the 
death of the husband, even when the death is unknown to the 
wife.® 

21. Wipow’s Dower. — If a widow die pending her suit for 
dower the right of action is destroyed both as regards the land 
itself, and also as regards the damages and mesne profits.® 

22. Rigut To ApMINISTER AN Estate. — The right to be ap- 
pointed administrator of an estate, arising out of ability and 
relationship to the deceased, is not such a cause of action as will 
survive. It is a right purely personal to the claimant and can 
not descend to the executor.’ 


1 State v. Sullivan, 12 R. L 212. 

2 People v. Nixon, 45 Ill. 353; Haus- 
kins v. People, 82 Ill. 193; Hinton v. 
Dickinson, 19 Ohio St. 583. 

8 Diversey v. Smith, 9 Ill, App. 437; 


of the person holding the office. Felts v. 
Mayor, etc., 2 Head, 650. 

* Downer v. Howard, 44 Wis. 83; 
Brown v. Ackroyd, 5 E, & B. 819; Wil- 
son v. Ford, L. K.3 Exch. 63; Shepherd 


Watson v. Loop, 12 Tex. 11; Mitchell 
v. Hotchkiss, 48 Conn. 9; 40 Am. Rep. 
146; Estis v. Lenox, Cam. & Nor. 72; 
Reed v. Cist,7 S. & R. 183; Benson v. 
Egerton, Brayt. (Vt.) 21; Little v. 
Conant, 2 Pick. 527; Wright v. Eldred, 
2 D. Chip. 37; Bank of California v. Col- 
lins, 5 Hun, 209; Reynolds v. Mason, 54 
How. Pr. 218. See Com. v. Patterson, 2 
Mete. (Ky.) 874. Suits prosecuted by a 
public officer do not abate on the death 


v. Mackoul, 3 Camp. 326; Warner v. 
Heiden, 28 Wis. 517; Barney v. Barney, 
14 Iowa, 189; Pingree v. Goodrich, 41 
Vt. 47. See sect. 61, Husband and 
Wife. 

5 Blades v. Free, 9 B. & C. 167; 
Smout v. berry, 10M. & W.11. But 
see 2 Smith Ld. Cas. (7th ed.) 440; (8th 
ed.) 517. 

® Hitt v. Seammon, 82 Ill. 519; Mil- 
ler v. Woodman, 14 Ohio, 518. 

7 Williams v. Mullins, 43 Tex. 610. 
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23. PLepGor anp PLepGEE. — The executors of pledgor and 
pledgee have the same rights to redeem and to tender that their 
testators 

24. AGREEMENT THAT AN ACTION SHALL SuRVIVE. — An agree- 
ment by counsel, that, in consideration of a non-surviving action 
being postponed for a term, it shall still survive, although one 
of the parties should die meanwhile, is a good and binding 
contract.? 

25. SrockHOLpERS. — Under a statute making stockholders 
generally liable for the debts of a company, it has been held in 
Massachusetts that the liability ended with the stockholder’s 
death and could not be levied on his estate in the hands of his 
executor.’ The New York doctrine is contrary and certainly 
seems more reasonable.‘ 

26. DamaGes For Takine Lanp. —The action to recover 
damages for land taken by a city for public use is not tort and 
survives. The damages accrue at the time the land is taken and 
are personal property. The action, therefore, descends to the 
executor and not to the heir.® 

27. Awarp. —In Indiana after an award is made an action to 
recover the amount is ex contractu, and will survive although the 
original controversy arose out of tort.6 Pennsylvania holds the 
reverse.’ 

28. DeEatTH OF WRrONG-DOER BEFORE INJuRY SurrereD. — If 
a person commit a wrong, as for example, constructs a building 
negligently or in breach of contract, and die before the building 
fall, no action can survive against his executor because no right 
of action ever existed against the wrong-doer.® 

29. Manpamus.— A mandamus against an officer is ended by 
his death or retirement from the office. 

30. Civin Deatu.—So far as the survival of actions is con- 
cerned civil death has the same effect as natural death.” 


1 Schouler, Exec. 305. ® Dickerson v. Tyner, 4 Blackf. 254. . 
2 Cox v. N. Y.C. R. R., 63 N. Y. 414. 7 Miller v. Umbehower, 10 S. & R. 
8 Ripley v. Sampson, 10 Pick. 871; 31. 
Dane v. Dane Manf. Co., 14 Gray, 488; 8 M. E. Church, etc., v. Rench, 7 Ohio 
Child v. Coffin, 17 Mass. 64; Bacon v. St. 369. 
Pomeroy, 104 Mass. 577. ® U.S. v. Boutwell, 1 Cent. L. J. 231, 
* Chase v. Lord, 77 N. Y. 1. note, 
5 Moore v. Boston, 8 Cush. 274. 10 Freeman v. Frank, 10 Abb. Pr. 871. 
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31. Distinction Between Tort anp Contract. —It being 
the general rule that contracts survive and that torts do not, the 
question often arises, whether an action savors enough of con- 
tract to be allowed to live, or so much of tort that it must die. 

32. Breacu or Promise. — Actions for breach of promise of 
marriage, though laid in form of contract, are yet so clearly ex de- 
licto, that they have not been allowed to survive. It has been 
suggested that if for pecuniary damage alone, and not for ruffled 
feelings, this action might survive.’ 

33. NEGLIGENCE — ATTORNEYS, PHYSICIANS, SHERIFFS, ETC.— 
It was held in Knights v. Quarles,’ that au action against an at- 
torney for failure to properly investigate a title survived to the 
executors of the plaintiff. In thesame case it was said that an 


action against a carrier for injury to a passenger would survive.® 
Such actions might be said to be for injuries to the testator’s 
personal estate and so come under the act of Edward the Third. 
But the ground they were put on in Knights v. Quarles was that 
the negligence in the one case was a breach of the implied con- 
tract to use skill, and in the other, of the implied contract to carry 


safely. Other authorities, however, have held that actions for the 
negligence of doctors, lawyers and sheriffs have not enough con- 
tract in them to allow a survival.* In England an action against 
a sheriff for an escape or for a false return has been held to de- 
scend to the executor of the plaintiff.2 But this was expressly 
onthe ground of the act of Edwardthe Third. It has been re- 
peatedly held in America, that such an action does not survive 


1 Chamberlain v. Williamson, 2M. & Morgan v. Ravey, 6 H. & N. (Wharton’s 


8S. 408; Grubb »v. Salt, 32 Gratt. 203; 
Stebbins v. Palmer, 1 Pick. 71; Smith v. 
v. Sherman, 4 Cush. 408; Lattimore v. 
Simmons, 13 S. & R. 183; Wade v. 
Kalbfleisch, 58 N. Y. 282; Hayden v. 
Vreeland, 8 Vroora, 372; Hovey v. Page, 
55 Me. 142; Kelley » Riley, 106 Mass. 
841. But see Shuler v. Millsaps, 71 N. 
C, 297. 

2 2 Brod. & Bing. 102. To the same 
effect Miller v. Wilson, 24 Pa St. 114; 
Techenor v. Hayes, 12 Vroom, 193; 
Stimson v. Sprague 6 Me. 470; note to 
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ed.) 275. 

3 See Alton v. M. R. Co., 19 C. B. (x. 
s.) 242; City of Brussels, 6 Benedict, 370; 
Doedt v. Wiswall, 15 How. Pr. 128. 

4 Vittum v. Gilman, 48 N. H. 416; 
Best v. Vedder, 58 How. Pr. 187; Long 
v. Morrison, 14 Ind. 595; McCrory v. 
Skinner, 2 W. Law M. (Ohio) 203; Elder 
v. Bogardus, Lalor (N. Y.) 116. 

5 Williams, Exec. 791. See Paine v. 
Ulmer, 7 Mass. 317; Barret v. Copeland, 
20 Vt. 244. 4 


66 SURVIVAL OF ACTIONS. 


passively.} 
sumpsit. 


And this even when a statute gave an action of as- 
The statute merely provided a form, the cause of action 
still remaining wholly ex delicto. Nor can a distringas be brought 
against the executors of a sheriff to compel them to sell land 
which their testator had taken under a jfiert facias.? But if 
a sheriff refuse to pay over money which he has collected, an 
action of debt can be brought for it against his executors.® 

34. Fraup — Inpucine a Woman To Marry — Warranty. — 
Fraud and deceit will not alone give such contract coloring as 
enables an action to survive. Nor on the other hand, will they 
necessarily take away the contract nature of an action. A man 
fraudulently induced a woman to marry him by telling her that 
his first wife was dead, when in reality she was still living. The 
woman’s action against him for this wrong was held to be entirely 
tort, and could not be made to survive on the ground that it was 
a breach of an implied or an express contract that he was com- 
petent to marry.‘ But though an action will not lie against an 
executor fora fraud of his testator, yet it will lie for a contract 
fraudulently performed.® An action fora false warranty, though 
in form tort has been held to be substantially ex contractu and al- 


lowed to survive.® 


35. INN-KEEPERS. — The most curious instance of an attempt 


to make a contract out of a tort is Stanley v. Vogel.’ 


1 Martin v. Bradley, 1 Caines, 124; 
Cravath v. Plympton, 13 Mass, 453; U. 
S. v. Daniel, 6 How. 11; People v. Gibbs, 
9 Wend. 29; McEvirs v. Pitkin, 1 Root, 
216; Neal v. Haygood, 1 Ga. 514. See 
Lynn v. Sisk, 9 B. Mon. 135; Anon. 
Dyer, 271; Whitacres v. Onsly, Dyer, 
322; Berwick v. Andrews, 2 Ld. Raym. 
978. There is no action against the exe- 
cutor of a deputy sheriff, even where a stat- 
ute gives an action against the executor 
of asheriff, Cravath v. Plympton, supra. 
In Vermont an action against a sheriffs 
executor survives under the statute allow- 
ing survival for injuries to property. 
Dana v. Lull, 21 Vt. 388; Bellows v. Al- 
len, 22 Vt. 108. See sect. 38, Negligence 
asan Injury to Property. 

® Harrison v. Tomkins, 1 Call, 295. 


Catherine 


3 Perkinson v. Gyilford, Cro. Car. 
589; Adair v. Shaw, 1 Sch. & Lef. 265; 
Chenault v. Walker, 22 Ala. 275. See 
Bellows v. Allen, 22 Vt. 108. 

* Price v. Price, 75 N. Y. 244; Grimm 
v. Carr, 31 Pa. 583. See Withee v. 
Brooks, 65 Me. 14, In Higgins v. Breen, 
9 Mo. 497, such an action was allowed 
to survive so far as it is claimed for work 
and labor on the theory that it was for an 
injury to property. 

5 Troup v. Smith, 20 Johns. 43. 

6 Perhaps such actions can be brought 
under 4 Edw. IIL., ch. 7; Penrod v. Morri- 
son, 2 P. & W. (Pa.) 126. Seesect. 37, Dis- 
tinction between Property and Person et 
seq 


79 Mo. App. 98. 
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Stanley, the plaintiff, was a guest in a hotel, and while moving 
about the building was injured by the negligent construction of 
the elevator. She attempted to make the action survive against 
the proprietor’s executor by alleging that the testator injured 
her by disregarding his contract to furnish her with suitable ac- 
commodations. The Court of Appeals remarked that to allege in 
such a case that the plaintiff was a guest by contract, had about 
as nuch to do with the action as to allege the color of her hair- 

But an action against an inn-keeper for the loss of the guest’s 
baggage has been said to be based on contract and entitled to 
survive.’ The reasoning of this decision is that it being the inn- 
keeper’s duty to keep safely the property of his guest, the law 
implies a promise to perform that duty. Ifthis doctrine be sound 
it will allow a survival in all those torts which consist in the 
breach of a duty. 

36. EMBEZZLEMENT BY A SERVANT — Breacu or Trust. — An 
action can not be maintained against the executors of a postmaster 
for money embezzled by a clerk, even when laid in the form of 
money had and received.? But in equity the executors of a 
trustee are usually charged with the consequences of the testa- 
tor’s breach of trust.® 

37. Distinction BeTWEEN PRopERTY AND Person. — The 
rule for settling the question of survival by the distinction be- 
tween contract and tort is often vague in its application. And 
the same may be said of the distinction that injuries to property 
shall survive and injuries to person shall not. The courts, un- 
fortunately, sometimes minglethe two. The distinction between 
property and person was taken by some authorities at common 
law, and was first suggested by Lord Mansfield.* It has been 
adopted by statute in many of the American States. 

38. NeGLIGENCE As AN INJuRY TO PRopERTY — SHERIFFS. — 
In some States, if the plaintiff declare for injuries both to person 
and property, the action perishes so far asthe personal injury is 


1 Morgan v. Ravey, 6H. & N.(Whar- Walsham v. Stainton, 1 DeG. J. & S. 678; 
ton’s ed.) 265 and note 275. Brownlee v. Lockwood, 20 N. J. Eq. 289. 
Franklin v. Low, 1 Johns. 396. * Hambly v. Trott, Cowp. 871; Twy- 
3 Adairv. Shaw, 1 Sch. & Lef. 272; cross v. Grant, 27 W. R. 87. 
Montford v, Cadogan, 17 Ves. 489; 
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concerned, but survives as to the property. Where the testa- 
tor had himself been injured by the escape of sewer gas, and his 
children made sick, the executor could not recover for the testa- 
tor’s injuries ; but in the same action in which he attempted to 
do so he was allowed to recover the expenses of medical attend- 
ance to the children. An unlawful act which causes the de- 
ceased to spend money was considered an injury to property.' 

In Vermont, an action against a sheriff for negligence has been 
held to survive as being for an injury to property.? An action 
against an attorney for negligence and an action for overflowing 
land with water, have survived for the same reason.* 

In England, when a man has been injured by the negligence of 
a common carrier, and dies in consequence, his executor can re- 
cover not only for medical attendance, but also for the loss occa- 
sioned by the inability to attend to business. And _ this 
independently of the right given by statute for injuries resulting 
in death. The tort producing personal injury and death, and the 
same tort producing injury to the estate are separable.* 

39. FatsE IMprRISONMENT AS AN INJURY TO PROPERTY. —In 


Harker v. Clark,® the plaintiff had been wrongfully imprisoned 
at the instance of the deceased, and had been obliged to pay an 
attorney five hundred dollars before she was released. She 
brought an action for false imprisonment against the administra- 
tor and tried to make it one for injury to property by alleging 


1 Scott v. Brown, 24 Hun, 620; Ran- 
dall v. N. T. Co., 54 Wis. 140; Lynn 
v. Sisk, 9 B. Mon. 185; James v. 
Christy, 18 Mo. 162; Yertorev. Wiswall, 
16 How. Pr. 8. See Miller v. Wilson, 24 
Pa. St. 114; Twycross v. Grant, 27 W. R. 
87. There is, however, a line of authori- 
ties holding that if the primary cause of 
action does not survive, any incidental 
injuries to property must perish with it. 
Smith v. Sherman. 4 Cush. 408; Wade 
v. Kalbfleisch, 58 N. Y. 282; Vittum ». 
Gilman, 48 N. H. 416; Jenkins v. French, 
68 N. H. 582; Fried v. N. J. C. R. R, 
25 How. Pr. 287. 2 

2 Dana »v. Lull, 21 Vt. 383; Bellows 
v. Allen, 22 Vt. 108. 


® Tichenor v. Hayes, 12 Vroom, 193; 
Ten Eyck v. Runk, 2 Vroom, 428. 

Bradshaw v. & Y. R., L.R.10 C. 
P. 189; Leggott v. G. N. R.R.; L.R.1Q. 
B. Div. 599; Potter v. Metro. R., 82 L. J. 
(x. 8.) 86; Alton MidlandR., 19 C. B. 
(x. 8.) 242. See Woodward v. Chicago, 
etc., 23 Wis. 400; Green v. Thompson, 26 
Minn. 500; Tichenor v. Hayes, 12 
Vroom, 193; Conner v. Paul, 12 Bush, 
145; Jumes v. Christy, 18 Mo. 162; Yer- 
tore v. Wiswall, 16 How. Pr. 8; Russell v. 
Sunbury, 37 Ohio St. 373; Twycross v. 
Grant, 27 W. R. 87. 

57 Cal. 245. 
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the five hundred dollars paid to the attorney. If one is obliged 
to pay money to a lawyer it would seem to be as much an injury 
to property as if he were obliged to pay it to a doctor. But the 
court saw a difference and held that the action did not survive.’ 
They were probably led to this decision by the strict words of 
the statute. 

40. Lipset, Decerr, Nursance as Injuries To Property. — 
In Massachusetts, a libel which causes the plaintiff to lose a valu- 
able office, is not such an injury to property as will make the 
cause of action survive.” Nor in that State is a deceit, by which 
the plaintiff parted with real estate for much less than it was 
worth, an injury to property in the sense intended by the statute.® 
But in Rhode Island, the nuisance of a large stable near a hotel 
was considered an injury to property.* 

41. GENERAL AND Speciric Injury To Property. — The Mas- 
sachusetts cases, above mentioned, rest on the theory that a 
wrongful act which causes a person to sell property below its 
value, or to lose a valuable office, or to spend money, is too con- 
sequential and too general an injury to property to come within 
the meaning of the statute. The injury must be direct and spe- 
cific.® Vermont holds the same view. In New York and some 
other States a wider scope is allowed.’ 

42. Insury To Wire, Sepuctrion OF DAUGHTER As INJURIES 
To Property. —It has been held in New York that when a wife 
has been personally injured, her husband’s executors can sue for 
the loss of service and for the expenses attending her sickness as 


1 But see Huggins v. Toler, 1 Bush, 
192; Whitcomb v. Cook, 88 Vt. 477. 

2 Cummings v. Bird, 115 Mass. 846; 
Walters v. Nettleton, 5 Cush. 544. See 
Haight v. Hayt, 19 N. Y.464. See, as to 
malicious prosecution, Nettleton v, Dine- 
hart, 5 Cush. 548. 

5 Cutting v. Tower, 14 Gray, 183 ; Read 
v. Hatch, 19 Pick. 47; Leggate v Moulton, 
115 Mass. 552. See Twycross v. Grant, 
27 W. R. 87; Henshaw v. Miller, 17 How. 
212. Fraudulently inducing a woman to 


marry is an injury to property in Missouri. 


Higgins v. Breen, 9 Mo. 497. 


* Aldrich v. Howard, 8 R. L. 125. 

5 Brown v. Dean, 123 Mass. 254; 
Cheney v. Gleason, 125 Mass. 166. 

® Barrett v. Copeland, 20 Vt. 244; 
Dana v. Lull, 21 Vt. 883; Winhall v. Saw- 
yer, 45 Vt. 466; Bellows v. Allen, 22 Vt. 
108. 

7 Henshaw v. Miller, 17 How. 212; 
Bond v. Smith, 4 Hun, 48; Haight v. Hayt, 
19 N. Y.464; Twycross v. Grant, 27 W. 
R. 87. See the three preceding and the 
following sections. 
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an injury to property, but not for the loss of her society." But 
in Holliday v. Parker,’ which was an action by a father for the 
seduction of his daughter, although the medical expenses, as 
well as the loss of service, were alleged, yet the action did not 
survive.® In this case Judge Learned delivered a strong dissent- 
ing opinion. 

43. HapiruaL Drunkarp. — The action for selling liquor to 
an habitual drunkard has been allowed to survive under a statute 
giving survival for injuries to property.‘ 

44. Contract. — There is nothing in the nature of things to 
prevent either the passive or the active survival of most actions 
of contract. It is the general rule that they survive.® Excep- 
tions to it arise by the intention of the parties or the justice of 
each particular case. 

45. Persona, Skitt.—The most evident exception is a con- 
tract for personal skill. If one agree to instruct an apprentice, 
or to render services as an author, doctor, or lawyer, and is pre- 
vented by death, no action lies against his executor.® But if. the 
contract is for something which one person can do as well as an- 


other, or if the personal part is done and nothing remains but 
what any one can do, as, for example, putting the index to a 


book,’ the executor is liable. He must complete the contract as 
made or pay damages. If a builder half construct a house, if a 
publisher half publish a book, if a quarryman furnish only half 
the slate agreed upon, the burden of completing descends to the 
executor of the promisor and the burden of accepting and pay- 


1 Cregin v. B. C. R. R., 83 N. Y. 595. 
At common law an action of trespass for 
corrupting a wife does not survive. 
Clarke v. McClelland, 9 Pa. St. 128; Cox 
v. Whitfield, 18 Ala. 738. 

223 Hun, 71. See 48 N. H. 416; 58 
How. Pr. 187. 

8 For’ common-law rule, see Brawner 
v. Sterdevant, 9 Ga. 69; George v. Van 
Horn, 9 Barb. 52%. See Shafer v. Grimes, 
23 Towa, 553. 

* Kilburn v. Coe, 48 How. Pr. 144. 

Raymond v. Fitch, 1 Gale, 837; 
Abercrombie v. Hickman, 3 N. & T. 676; 


Bacon Ab. Ex. P. 1; Com. Dig., Admin- 
istration B. 14. 

6 Whincup v. Hughes, L. R. 6 C. P. 
78; Baxter v. Burfield, 2 Stra. 1266; 
Jackson v. Bridge, 12 Mod. 650; Wads- 
worth v. Gye, 1 Sid. 216; Rex v. Peck, 1 
Salk. 66; Rex v. Eakring, Burr. Set. Ca, 
320; Rex v. Channel, 3 Keb. 519; Siboni 
v. Kirkman, 1 M. & W. 423; Williams, 
Exec. 815; McGill v. McGill, 2 Mete. 
(Ky.) 258; Dickinson v. Calahan, 19 Pa. 
St. 284. 

7 1 Parsons, Cont. 131; McGill v. Mc-. 
Gill, 2 Metc. (Ky.) 258, 261. 
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ing for the work when completed to the executor of the promisee.’ 
But a contract with an architect, or a contract to build a light- 
house, is a matter of personal skill.? In the case of the appren- 
tice, although the master agree to teach him for six years, and 
die before he has taught him for two, yet no part of the premium 
can be recovered back,® and the executor is not obliged to go on 
with the teaching. Nor, if the executor wish to go on with the 
teaching, can the apprentice be compelled to serve. But for the 
breach of such a contract before death, or for the maintenance 
of the apprentice, the executor would be liable.* The question 
is altered if there is a stipulation in the indenture binding the 
executors and administrators.® 

46. INTENTION OF THE Parties. — The words or the nature 
of a contract may show that the parties did or did not intend an 
action to survive. An agreement to pay the board and tuition 
of the promisor’s niece, without fixing any definite time for the 
duration of the contract, is extinguished by the death of the 
promisor.’ Where an overseer was engaged for a year, and his 
employer died before the year was up, and the overseer continued 
to act till the end of the year, he was allowed to recover the full 


year’s salary from his employer’s executor.® 

47. Promise To Leave SOMETHING BY WILL. — A promise to 
leave something to a person by will, if made for valuable con- 
sideration and not fulfilled in the will, is binding on the executor.’ 
But a mere declaration, though under seal and witnessed, direct- 
ing an executor to pay a stim of money to a nephew, for love 


1 Wentworth v. Cock, 2 Perr. & Dav. 
251; Marshall v. Broadhurst, 1 Tyrw. 348 ; 


Bac. Abr. Exec. P. 1; Williams, Exec. 
1765. 


Quick v. Ludbarrow, cited 1 M. & W. 
423; Williams v. Burrell, 1 C. B. 402; 
Cooper v. Jarman, L. R. 3 Eq. 98; 
Mactier v. Frith, 6 Wend. 103; Mosely v. 
Rendell, L. R. 6 Q. B. 338; Holcomb 
v. Roberts, 57 Pa. St. 493. But see Dick- 
inson v. Calahan, 19 Pa. St. 227. 

2 Robinson v. Davidson, L. R.6 Exch. 
269, 274; Wentworth v. Cock, 10 Ad. & 
E}. 45; Schouler, Exec., 367. 

3 Hirst v. Tolson, 2 Mac. & G, 184. 

4 Siboni v. Kirkman, 1 M. & W. 4238; 


5 Cooper v. Simmons, 7 H. & N. 707. 

® Barford v. Stuckey, 1 Bing. 225; 
Cooke v. Coleraft, 2 Wm. Bl. 856; Tasker 
v. Shepherd, 6 H. & N. 575; How v. 
How, 48 Me. 428; Brewster v. Brewster, 
52 N. H. 52; Williams v. Burrell, 1 C. 
B. 402; Ingery v. Hyde, Dyer, 114a; 
Touchst. 178; Wentworth, Exec. (14th 
ed.) 250. 

7 Browne v. McDonald, 129 Mass. 66. 

8 McDaniel v. Parks, 19 Ark. 671. 

* Bell v. Hewitt, 24 Ind. 280. 
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and affection, is not a contract, and the executor can not be 
sued." The promise must amount to a contract. The services 
must be requested or accepted in such a way as to imply a con- 
tract to reward them. By the old law if one in expectation of a 
legacy fail to ask payment of a debt, and no legacy be left him, 
he can not then sue on the debt. Later decisions have qualified 
this rule by the proviso that it must appear from the circum- 
stances that there was an agreement to rely for payment on the 
legacy alone.* 

48. Conrracts CREATING PersonaL Revationsuips. —If a 
contract raise a personal relation, like master and servant, 
or principal and agent, the death of ‘either party dissolves it. 
But any money earned up to the time of death can be recoy- 
ered.® 

49. Guarantors. — The executor of a guarantor is liable if 
the guaranty is a contract. The death of the guarantor can not 
in such case be construed as a notice that he will no longer con- 
tinue the guaranty. But if the guaranty is a bare authority or 
request, no action can be maintained upon it after death.* 


50. OsLigors anD Sureties. — The executors of an obligor 


are liable. But the executors of a surety are not, because the 
surety has received no benefit from the transaction. If, how- 
ever, the surety has received any consideration, or is both 
obligor and surety, his executors will be liable. Similarly if it 


1 Stone v. Gerrish, 1 Allen, 175. See 
Brewster v. Brewster, 52 N. H. 52. 

2 Osborn v. Guy’s Hospital, 2 Stra. 
728; Le Sage v. Coussmaker, 1 Esp. 188; 
Thompson v. Stevens, 71 Pa. St. 161; 
Jack v. McKee, 9 Pa. St. 285; Little v. 
Dawson, 4 Dallas, 111; Bash v. Bash, 9 
Pa. St. 260; Ehle v. Judson, 24 Wend. 
98; Eaton v. Benton, 2 Hill, 576; Crane 
v. Baudoine, 65 Barb. 260; Roberts v. 
Swift, 1 Yates, 209; Lee v. Lee, 6 G. 
& J. 316; Livingston v. Ackeston, 5 
Cow. 581; Higginson v. Fabre, 3 Desaus. 
89; Baxter v. Gray, 3 M. & G. 771; 
Martin v. Wright, 13 Wend. 460; Quack- 
enbush v. Ehle, 5 Barb. 469; Ham 2, 
Goodrich, 87 N. H. 185; Bell v. Hewitt, 


24 Ind. 280; Gary v. James, 4 Desaus. 
185; Jacobson v. Le Grange, 3 Johns. 
199; Patterson v. Patterson, 13 Johns. 
379. See Shallcross v. Wright, 12 Beay. 
658; Plumer, v. Merchant, 3 Burr. 1883; 
Williams, Exec. 1728. 

3 Farron v. Wilson, L. R. 4 C. P. 744; 
Stubbs v. H. R. Co., L. J. 36 Exch. 166; 
Tasker v. Shepherd, 6 H. & N. 575; 
McKee v. Myers, Addis, 31; 1 Chitty, 
Cont. (11th Am. ed.) 278, 376; Campa- 
nari v. Woodburn 15 C, B. 400. 

4 Bradbury v. Morgan, 1 H. & C. 249; 
Harriss v. Fawcett, 21 W. R 742; Blades 
v. Free, 9 B. & C. 167. But see Smith 
Lead. Cas. (8th ed.) 497, 517. : 
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so happen that an obligor has received no benetit, and is in 
reality nothing but a surety, his executors will not be liable.’ 

51. AccommopvaTion InporsErRs. — The rule with regard to 
executors of sureties applies to the executors of accommodation 
indorsers. ‘They are not liable unless the accommodation in- 
dorser received consideration.? 

52. Jornr Promisors. — If one of two or more joint contrac- 
tors has the whole debt recovered against him he can recover 
contribution from the executors of his fellow contractors: the 
action on the implied contract that each shall pay his share 
survives.’ But the executors of a joint promisor can not be 
sued for the original debt, either by themselves or joined with 
the survivors. The survivors alone are liable. If all the sur- 
vivors are dead the executor of the last survivor is liable.’ If 


the contract be several, or joint and several, the action survives 
But he must 
The 


against the executor of a deceased co-contractor. 
be sued by himself and not jointly with the survivors.® 


law of this subject is of course 


1 Richardson v. Draper, 87 N. Y. 387; 
U. S. v. Price, 9 How. 90; Weaver v. 
Shryock, 6S. & R. 262. See Carrington 
v. Carrington, 2 Hawks, 494; Gordon 
v. Calvert, 4 Russ. 581; Mundorff v. 
Wrangler, 12 J. & S. 495; Mowry v. 
Adams, 14 Mass. 827; Williams v. Moore, 
9 Pick. 482. 

2 Kennedy v. Carpenter, 2 Whart. 
844. 

3 Batard v. Hawes, 2 E. & B. 287; Hos- 
mer v. Burke, 26 Lowa, 353; Prior v. 
Henbrow, 8 M. & W. 873; Bachelder v. 
Fisk, 17 Mass. 464. 

U.S. v. Cushman, 2 Sumn. 310; Fos- 
ter v. Hooper, 2 Mass. 572; Godson v. 
Good, 2 Marsh. 800; Simonds v. Centre, 
6 Mass, 18; Atwell v. Milton, 4 Hem. & 
M. 253; Rowan v. Woodward, 2 A. K. 
Marsh. 140; Poole v. McLeod, 1 Sm. & 
M. 891; Grant v. Shurter, 1 Wend. 148; 
Henderson v. Talbert, 5S. & M. 109; Os- 
borne v. Crosbern, 1 Sid. 238; Towers v. 
Moor, 2 Vern. 99; Richardson v. Horton, 
6 Beav. 185; Heinmuller v. Gray, 44 How. 
Pr. 264; Treat v. Dwinel, 59 Me. 341; 


very much affected by statutes. 


Walker v. Maxwell, 1 Mass. 104; Smith 
v. Franklin, Id. 480; Cowley v. Patch, 
120 Mass. 137; Curtis v. Mansfield, 11 
Cush. 152; Cochrane v. Cushing, 124 
Mass. 219; New Haven, etc., v. Hayden, 
119 Mass. 361; Godson v. Good, 6 
Taunt. 594; Hackett v. Belden, 40 How. 
Pr. 289; Lampton ». Collingwood, 4 
Mod. 315; Ashbee v. Pidduck, 1 M. & W. 
564; Machette v. Magee, 9 Phila. 24. 
Same rule applies to promisee. Morri- 
son v. Winn, Hard. (Ky.) 481. 

5 Slater v. Wheeler, 9 Sim. 156; 
Hamond v. Jethro, 2 Brownl. 99; Wat- 
kins v. Tate, 3 Call, 521; Grymes v. Pen- 
dleton, 4 Call, 130; Gere v. Clark, 6 Hill, 
350. 

® May v. Woodward, 1 Freem. 248; 
Hall v. Huffan, 2 Lev. 228; Grymes v. 
Pendleton, supra; Kemp v. Andrews, 
Carth. 171; New Haven, etc:, v. Hayden, 
119 Mass. 361; Lanier v. Irvine, 24 
Me. 116. See Rice’s App., 7 Allen, 
115; 124 Mass. 219; Masterv. Blackwell, 
15N. Y.S, C. 313. 
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In equity an action sometimes survives against the executor 
of a deceased joint contractor; as, for example, against the exe- 
cutor of a deceased partner. A court of chancery is able to 
consider the circumstances and intention of the parties and treat 
a joint contract as a joint and several one.’ 

53. Contracts Retatine to Lanp — Rent — EsecrMent, 
etc. — The question in these cases is only as to the person to 
whom the action will survive, whether to heir, executor or 
assignee.? 

54. ApaTemMeNT— THE Law. — Abatement properly 
means, not that the right of action has been destroyed, but that 
it has not been brought between the: proper parties and that a 
new writ must be issued. In modern practice, when a party dies 
so as to abate the action, it is not usual to issue a new writ; the 
action is simply revived between the proper persons. In such 
cases it would be better to say that the action is suspended. If 
the action is of a non-surviving sort and a party die before its 


completion, the action is not abated but destroyed.* 


Yet in 


such cases the courts always use the word abated, or ‘* abated 


absolutely ;’’* and with the result of much confusion. In 


11 Williams, Exec. 1741 et seg.; 
Schouler, Exec. 378; Smith v. L. N. R. 
R., 2 E. & B. 69, 

2 Cowan v. Hite, 2 A. K. Marsh. 238; 
Osborne v. McMillan, 6 Jones L. 109; 
Irwin v, Hamilton, 6 S. & R. 208; Massie 
v. Donaldson, 8 Ohio, 877; Cravens v. 
Dyer, 1 Litt. (Ky.) 158; Eustace v. Gas- 
kins, 1 Wash. 188; Grist v. Hodges 3, 
Dev. L. 198; Hovey v. Newton, 11 Pick. 
421; Crana v. Brainard, 2 Root, 118; 
Means v. Presbt. Ch. 8, Barr, 93; Frink v. 
Bellis, 33 Ind. 185; Burnham v. Lasselle, 
85 Ind. 425; Laberge v. McCausland, 3 
Mo. 401; Golding v. Golding, 24 Ala. 
122; Russell v. Erwin, 41 Ala, 292; 
Carruthers v. Bailey, 3 Ga. 105; Sorrell 
v. Ham, 9 Gua. 55; Jennings v. Monks, 4 
Mete. (Ky.) 103; Peck v. Henderson, 7 
Yerg. 18; Carpenter v. Camero, 7 Watts, 
51; Ward v. Reynolds, 25 Hun, 385; Doe 
v. Pickett, 65 Ala. 487; In re Galloway, 


21 Wend. 82; Administrator d. 5. n. 
Brown v. Strickland, 32 Me. 174; Emeric 
v. Penniman, 26 Cal. 119; Carmichael v. 
Davis, 1 Walk. 221; Shawhan v. Long, 
26 Iowa, 488; Winningham v. Crouch, 2 
Swan, 170; Edwards v. Haverstick, 47 
Ind. 138; Cotham v. Britt, 10 Heisk. 469; 
Burdyne v. Mackey, 7 Mo. 374; McFar- 
land v. Stone, 17 Vt. 165; King v. Little, 
77 N C. 138. As to distress for rent, see 
Bagwell v. Jamison, 1 Cheves (S. C.), 249; 
Schouler, Exec. 301, 

3 Lahey v. Brady, 1 Daly, 448; Pot- 
ter v. Van Vranken, 36 N. Y. 619; 
Thompson v. Cent. R. R., 60 Ga. 120; 
Butner v. Keelhn, 6 Jones L. 60; Thayer 
v. Bond, 3 Mass, 296. 

* Woodward v. Chicago, etc., 23 Wis. 
400; Roberts v. Lisenbee, 86 N. C. 186; 
Checchi v. Powell, 6 B. & C. 253; Dow- 
ner v. Howard, 44 Wis. 83. — 
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digests the distinction is not regarded, and cases belonging to 
Survival are put under Abatement. 

By the Roman law a non-surviving action would survive if 
begun in the lifetime of the deceased party.’ But in the com- 
mon law, if the action were of a non-surviving kind, beginning 
it was of no avail to make it survive. Even an action which by law 
survived would, after it was begun, be abated by the death of 
one of the parties and a new writ would have to be issued. Thus 
either a verdict or a judgment obtained after death would be set 
aside. But if the party were alive after the first day of the term 
judgment could be entered for that term, because the judgment 
relates to the first day of the term.? 

The strictness of these rules was softened by several statutes. 
The 17 Charles II., chapter 8, section 1, enacted that ‘* the death 
of either party between the verdict and the judgment shall not 
hereafter be alleged as error, so as such judgment be entered 
within two terms after such verdict.’’* This act was held not to 
apply to non-suits.* The 8 and 9 William III., chapter 11, sec- 


tion 6, provided that death between interlocutory and before 


final judgment did not abate ; and also, that ‘* if there be two or 
more plaintiffs or defendants, and one or more of them die, if 


1 See People ex rel., ete., v. The Jus- 
tice, etc., 81 N. Y. 500. 

2 Tidd, Prac. 982, 1116; Wallop v. 
Irwin, 1 Wils. 815; Jacobs v. Miniconi, 
7 T. R. 81; Taylor v. Harris, 3 B. & P. 
549; Johnson v. Budge, 1C. M. & R. 647; 
Green v. Watkins, 6 Wheat. 260; Farmer 
v. Frey, 4 McCord, 160. 

3In the United States judgments 
entered after the death of a party without 
substitution of executors or administra- 
tors have sometimes been held void. 
Lee v. Gardiner, 26 Miss. 521; Parker v. 
Horne, 38 Miss. 430; Tarleton v. Cox, 45 
Miss. 480; Young v. Pickens, Id. 553; 
New Orleans, etc., v. Bosworth, 8 La. Ann. 
80; Norton v. Jamison, 22 La. Ann. 102; 
McCloskey v. Wingfield, 29 La. Ann. 
141; Edwards v. Whited, 29 La. Ann. 
647; Carter v. Carriger, 3 Yerg. 411; 
Ewald v. Corbett, 82 Cal. 498; Morse v. 


Toppan, 3 Gray, 411. But see contra, 
Spalding v. Wathen, 7 Bush, 659; Cole- 
man v. McAnulty, 16 Mo. 173; Camden 
v. Robertson, 2 Scam. 508; Stoetzell v. 
Fullerton, 44 Ill. 108; Case v. Reblin, 1 
J. J. M. 30; Hayes v. Shaw, 20 Minn. 
405; Reid v. Holmes, 127 Mass. 326; 
Collins v. Mitchell, 5 Flor. 364; Loring 
v. Folger, 7 Gray, 505; Yaple v. Titus, 
41 Pa.195; Day v. Hamburg, 1 Browne, 
75; Gregory v. Haynes, 21 Cal. 443. For 
the English law, see Fewins v: Lethbridge, 
4H. & N. 418; Palmer v. Cohen, 2 B. & 
Ad. 966; Kramer v. Waymark, 4 H. & 
C. 427; Tidd, Prac. 982. See, generally, 
Freeman, Judg. 140, 153. 

* Tidd, Prac. 933; Dowbiggin v. Har- 
rison, 10 B. & C. 480; Hemming v. Batche- 
lor, 23 W. R. 899; Moor v. Roberts, 3 C. 
B. (x. 8.) 844. 
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the cause of action survive to the surviving plaintiff or plaintiffs 
or against the surviving defendant or defendants, the writ of 
action shall not be thereby abated.’?! But when one defendant 
dies the action can not be revived against his executor and car- 
ried on at the same time against both the executor and the sur- 
vivor. In some jurisdictions the plaintiff may choose whether 
he will proceed against the executor or against the survivor.? 

55. Mopern Practice. — Finally, by the Common-law Pro- 
cedure Act the practice was so changed that if the action is one 
which survives it is not necessary to begin the suit anew. The 
death is suggested on the record, the personal representatives 
substituted, and the suit goes on.* By the practice of most of 
the American States a scire facias to make parties, or a bill of 
revivor, is filed. The scire facias can be defended against, but 
it is not a new action except so far as concerns the question 
whether the original action ought to survive.* 

56. Sratrures TO Prevent Actions ABATING. — These, unless 
otherwise expressed, apply only to actions which survive.® 

57. ABATEMENT OF A Writ oF Error. — At common law, if 


the plaintiff in error died before errors assigned, the writ of 
error abated, but not if he died after errors assigned. 
did the writ abate by the death of the defendant in error. 
there were more than one plaintiff in error the 8 and 9 William 
III. applied and there was no abatement.® 

In the United States the theories are various. 
held that when judgment is obtained against a defendant and he 


In no case 
If 


In Texas it is 


appeals, the writ of error will 


1 Tidd, Prac. 934; Ireland v. Champ- 
neys, 4 Taunt. 884; Garrett ». Lynch, 44 
Ala. 324. See Hendrickson v. Herbert, 
388 N. J. L. 296; Gilbreath v. Jones, 66 
Ala. 129; Boynton v. Rees, 9 Pick. 528. 

2 Sheaff v. James, 2 W. N. C. (Phila.) 
507; Heinmuller v. Gray, 44 How. Pr. 
260; Bond v. Smith, 4 Hun, 48. Seo 
sect. 52, Joint Promisors. 

315 and 16 Vic., ch. 7, sect. 135 et 
seq.; Flynn v. Perkins, 8 Jur. (N. 8.) 
1177. 

* Mallison v. Howard, 1 Murph. 44; 
Boone v. Roberts, 1 Tex. 147; Murphy v. 


not be abated by the death of 


Redmond, 46 Mo. 317; Pope v. Irby, 57 
Ala. 105; Winter v. Shankland, 3 Tenn. 
Ch, 861; Berrigan v. Fleming, 2 Lea, 271; 
Irwin v. Sterling, 27 Ga. 563; Wolcott v. 
Lee, 1 Wy. Ter. 255; Coit v. Campbell, 
82 N. Y. 509; Thouron v. Farm. & 
Mech. Bank, 4 Pitts. L. J. 676; Foster 
v. Burem, 1 Heisk. 783. 

5 Baltimore v. Ritchie, 31 Md. 191; 
Johnson v. Elwood, 82 N. Y. 362; Flynn 
v. Perkins, 8 Jur. (N. s.) 1177. 

® Tidd, Prac. 1163; Green v. Watkins, 
6 Wheat. 260. 
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either party, even if the original action be one which dies with 
the person. The writ of error, it is said, is a new action 
founded on the judgment in which the original action has been 
merged.' But if judgment had been rendered against the 
plaintiff and he had appealed, his death would abate the 
writ, because the writ would not in that case be a new action, 
and the plaintiff would be suing on his original cause of action.’ 
But where the plaintiff won ina trial court, lost in an inter- 
mediate court, and the judgment of the intermediate court was 
reversed by an appellate court, the action did not abate, because 
the decree of the appellate court restored the judgment of the 
trial court which was merely suspended by the reversal of the 
intermediate court.’ It has also been suggested, that if a party 
die pending a writ of error, and the court order a new trial, it 
must necessarily be on the original cause of action and if that 
action be of a non-surviving sort it should die. Further, it has 
been said that there may be a differenee between a writ of error 
and an appeal. If the writ of error is merely to correct mis-- 
takes in the former trial, there will be no occasion for an abate- 
ment on the death of a party. But if the appeal is not only for 
the correction of mistakes, but is also a retrial of the whole case, 
the death of a party should abate it.° Finally, it has been said, 
that no matter how many appellate courts an action goes through, 
it is always pending until completely settled, and whether brought 
up by appeal or by writ of error may be abated at any time by 
death. Some authorities incline towards the opposite extreme.’ 


1 Gibbs v. Belcher, 80 Tex. 79; Gal- 
veston v. Nolan, 53 Tex. 139; Kim- 
brough »v. Mitchell, 1 Head, 539; Cox v. 
Whitfield 18 Ala. 788. 

2 Galveston v. Nolan, 53 Tex. 189; 
Downer v. Howard, 44 Wis. 838, 90; 
Lewis v. St. L. & I. M. R. R. 59 Mo. 495. 
See Williams v. Mullins, 48 Tex. 610, 

5 Lewis v. St. L. & I. M. R.R., supra. 

* Gibbs v. Belcher, 30 Tex. 79; 
Lewis v. St. L. & L M. R. R., supra; 
Harrison v. Moseley, 31 Tex. 608; Wood 
v. Phillips, 11 Abb. Pr. (x. s.) 1,3; 
Stout v. Indianapolis, etc., 41 Ind. 149; 
Dial v. Holter,6 Ohio St. 228, 246. 


5 Faith v. Carpenter, 33 Ga. 79; 
Kimbrough v. Mitchell, 1 Head, 539; 
Lewis v. St. L. & L MR. R., supra; 
Whitley v. Murphy, 5 Ore. 828; Furber 
v. Carter, 2 Sneed, 1; Gilchrist v. Can- 
non, 1 Cold. 581; Churchwell v. Bank of 
East Tenn. 1 Heisk. 780: Long v. Hitch- 
cock, 3 Ohio, 274; Maskal: r. Maskall, 3 
Sneed, 208. 

® Thompson rv. Cent. R. R., 60 Ga. 120; 
Thayer v. Bond, 3 Mass. 296; Whitley v. 
Murphy, supra; Downer v. Howard, 44 
Wis. 83; Smith v. Cunningham, 2 Tenn. 
ch. 565. 

T Norris v. Sullivan, 47 Conn. 474; 
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The question whether a judgment rendered by an appellate 
court against a dead man is erroneous, on the ground that the 
action should have abated, is to be decided by the court which 
rendered the judgment, and should not be inquired into by any 


other tribunal.! 


58. Conrestinc a Witt. —If the contestant die it does not 
abate the proceedings ; they can be continued by bis representa- 


tive.” 


59. Suits ‘* ro THE Use or.’’ — These abate by the death of 
the real party, but not by the death of the nominal party.® 
60. Esecrment — Rea Actions. — Real actions abate by the 


death of either party.* 


But in ejectment the death of the lessor 
of the plaintiff does not abate the suit.é 


In the modern actions 


which are intended to try the title to lands, but which are not 
framed on the fiction of an ejectment, the death of the plaintiff 


causes an abatement.® 


The death of a defendant in ejectment 


abates the action as to him, but it can be carried on against. the 


survivors.’ 


61. Hussanp anp Wire — Divorce. — An action by husband 
and wife to recover money lent by the wife before marriage, or 


Anderson v. Arneth, 80 La. Ann. 72; 
Sanders v. Buskirk, 1 Dana, 412; Schu- 
chardt v. Remiers, 28 How. Pr. 514; 
Valkenberg v. Rogers, 17 Mich. 322; 
Pope v. Welsh, 18 Ala. 631; Delaplaine 
v. Bergen, 7 Hill, 691; Douglass v. Mor- 
ford, 7 Yerg. 79; Adams v. Evans, 4 
Blackf. 247; People v. Robinson, 29 
Barb. 77; Cox v. Whitfield, 18 Ala. 738; 
Leonard v. Cameron, 39 Miss. 419; 
Downer v. Howard, 44 Wis. 83, 89; 
Wood »v. Phillips, 11 Abb. Pr. (x. s.) 1; 
Conby v. Conby, 121 Mass. 550. An ap- 
peal from a conviction in a criminal 
prosecution is ended by the death of the 
defendant. State v. Perrine, 56 Mo. 602. 

} Spalding v. Wathen, 7 Bush, 659; 
Smith ». Cunningham, 2 Tenn. Ch. 565. 

2 Van Allen v. Hewins, 5 Hun, 44 

* Clark v. Hopkins, 34 Tex. 139; 
Woodward v. Chicago, etc., 44 Wis. 400. 


* Prichard v. Atkinson, 4 N. H. 140; 
Pierce v. Jaquith, 48 N. H. 231; Thomas 
v. Smith, 2 Mass. 479; People v. Judge, 
etce., 40 Mich. 351; McKee v. Straub, 2 
Binn. 1; Macker v. Thomas, 7 Wheat. 
530; Drago v. Stead, 2 Rand. 454; Ryder 
v. Robinson, 2 Me. 127. 

5 McLennon v. McLeod, 70 N. C. 
364; Baker v. Chastang, 18 Ala. 417. 

® Huffman v. Stiger, 1 Pitts. (Pa.) 185; 
Crump v. Wallace, 27 Ala. 277. Forci- 
ble entry and detainer. Carlisle v. 
Rawlings, 18 Mo. 166; Brewington v. 
Stephens, 31 Mo. 38; Tucker v. Burns, 2 
Swan, 25; Hurt v. Dougherty, 3 Sneed, 
418. 

7 People v. Judge, etc., 40 Mich. 851; 
Mosely v. Mosely, 11 Abb. Pr. 105; Put- 
nam v. Van Buren, 7 How. Pr. 81; 
Mosely v. Albany N. R. Co., 14 How. Pr. 
71. See Waldorph v. Bartle, 4 How. Pr. 
858; Barrett v. Berge, 50 Cal. 655, 
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for injuries to the wife’s land, abates on the death of the wife, 
and can be revived only by her personal representative.’ If hus- 
band and wife are sued for a debt contracted by the wife before 
marriage, and the husband die, the action is not to be revived 
against his executor, the wife alone is liable.? If in such case the 
wife die, the action abates and is to be revived against her repre- 
sentatives. 

When a wife or husband dies pending a suit for alimony de- 
creed in a divorce proceeding it is unsettled whether the action 
can be revived in favor of the representatives.* 


Sypney G. FIsHEr. 
PHILADELPHIA. 


1 Buck v. Goodrich, 83 Conn. 37; 3 Clark v. Clark, 6 W. & S. 85: 
Earl v. Tupper, 45 Vt. 275. Wren v. Moss, 1 Gilm. (Ill.) 561: O’ Hagan 
2 Heard v. Stanford, 3 P. Wms. 409; vv. O’Hagan, 4 Iowa, 500; Swan v. Har- 
Woodman v. Chapman, 1 Camp. 189. rison, 2 Cold. 584; Gains v. Gains, 9 B, 
Mon. 295 ; 2 Bishop, Mar. & Div., sect. 363. 


CIVIL LIABILITY OF PHYSICIANS AND SURGEONS. 


CIVIL LIABILITY OF PHYSICIANS AND SURGEONS 
FOR NEGLIGENCE. 


I. General Doctrine — Foundation of Liability. 
II. Historical. 
(a.) England. 
(6.) Under Roman Law. 
(c.) American Doctrine. 
III. Contract Implied by Law — Enumeration. 
1. The Physician must be possessed of Reasonable Skill. 
(a.) Generally. 
(6.) Advanced State of Profession. 
(c.) Locality. 
2. Must use Ordinary Care in Treatment. 
3. Must Exercise his Best Judgment. 
IV. Mode of Treatment. 
(a.) Tested by what School. 
(b.) Presumptions as to Mode of Treatment. 
V. Contributory Negligence. 


I. General Doctrine — Foundation of Liability. —The law 
requires physicians and surgeons to exercise ordinary care in the 
practice of their profession. They are liable in damages for in- 
juries accruing to their patients, resulting from their want of 
proper skill, or from their failure, either to exercise ordinary 
diligence, or reasonable judgment. The foundation of the 
doctrine is, that one who undertakes any office, employment, 
duty, or trust, contracts to perform it with integrity, diligence, 
and skill. 


Il. Historical —-- (a.) England.— Formerly in England, a 
physician was only liable to the extent to which one is liable, 
who renders a gratuitous service, z.e., for gross negligence; 
while a surgeon or apothecary was subject to the usual rule of 
liability.? This is predicated upon the fact, that the services 


1 3 Bl. Comm. 165; Slater v. Baker, 2 2 Shearman & Redfield on Negligence, 
Wils. 359: Sear v. Prentice, 8 East, 353; pp. 509, sect. 431. : 
Sumner v. Utley, 7 Conn. 263. 
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were rendered gratuitously, for at common law, prior to the 
statutes 21 and 22 Victoria, chapter 90, section 31, a physician 
could not maintain an action for his fees,’ except upon an ex- 
press contract,’ but a surgeon was entitled to recover compensa- 
tion,? hence, the reason for holding the latter to a stricter 
accountability. 

(b.) Under Roman Law. — The doctrine of the Roman law 
was, that if one undertakes to do a thing, he must use ordinary 
care in doing it, 7.e., he must bring that amount of skill to the 
execution of his service, which he has undertaken to show. It is 
immaterial whether it is done gratuitously or not.‘ 

(c.) American Doctrine. —In this country, the above dis- 
tinction between physicians and surgeons has never existed. 
They are alike subject to the same rule of responsibility, whether 
they receive fees for their services or not. ‘If a person holds 
himself out to the public as a physician,’’ says the Supreme 
Court of Illinois, ** he must be held to ordinary care and skill 
in every case of which he assumes charge, whether in the par- 
ticular case he has received fees or not.’’® 


III. Contract Implied by Law — Enumeration. — In every case 
where the physician or surgeon undertakes to render service, 
the contract, implied by law, is (1) that he is possessed of a 
reasonable degree of learning, skill and experience, such as is 
necessary to qualify him for such employment; (2) that he will 
use ordinary care in the treatment of the patient; (3) that he 
will in all cases of doubt use his best judgment as to the proper 


1 Chorley v. Bolcot, 4 T. R. 317; Lit- should be skillful ordinary negligence 
tle v. Oldaker, Car. & M 370; Lips- may be called ‘gross.’” Smith on Negli- 
combe v. Holmes, 2 Camp. 441. Now, gence, 126. See, also, 1 Addison on Cont. 
he may sue and recover, and need not *414; Wilson v. Breth, 11 Mee. & W. 1138. 
prove a special contract. Gibbons v. 2 Veitch v. Russell, 3 Gale & D. 198; 
Budd, 82 L. J. Ex. 182. Weshouldnote 3 Q. B. 928; Car. & M. 362; Atty.-Gen. v. 
especially the language of an English Royal Coll. of Phy.,7 Jur. (Nn. 8.) 511. 
writer, in referring to the meaning of the Battersby v. Lawrence, Car. & M. 
term “ gross’’ as used in this connection. 277; Little v. Oldaker, Car. & M. 370. 
He says: ‘In truth, the word ‘gross,’ * Wharton, sect. 493 and sect. 500; 
does not here mean anything more than Camp., sect. 8 and sect. 11. See, also, 
that it would be ordinary negligence in Smith Neg., pp. 9, 126. 
another person, but that in a person who 5 McNevins v. Lowe, 40 Ill. 209. 
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mode of treatment. These will be considered in the order 
enumerated. 

1. The Physician must Possess Reasonable Skilli—(a.) Gener- 
ally. —A physician who holds himself out for employment is 
required to possess that reasonable degree of learning, skill and 
experience which is ordinarily possessed by others of the same 
art or science, and which is ordinarily regarded by the commun- 
ity, and by those conversant with that calling, as sufficient to 
qualify him for such employment. This is what the decisions 
mean by saying that the physician must use ‘‘ reasonable care 


and skill’? in each case. The rule commonly applied to all 


eases where skilled labor is employed .and required is the crite- 


rion by which the physician’s liability is determined.! 


1 «* * * [pall these cases, where skill 
is required it is to be understood that it 
means crdinary skill in the business or em- 
ployment which the bailee undertakes for. 
For he is not presumed to engage for ex- 
traordinary skill which belongs to a few 
men only, in his business or employment, 
or for extraordinary endowments or ac- 
quirements. Reasonable skill constitutes 
the measure of the engagement in regard 
to the thing undertaken.” Story on 
Bailments, 433. ‘Every person,” said 
Tindall, C. J., in Lanphier v. Phipos, 8 
C. & P. 475, “‘ who enters into a learned 
profession undertakes to bring to the 
exercise of it a reasonable degree of 
care and skill. Hedoes not undertake, 
if he is an attorney, that you will, at all 
events, gain your cause; nor does a sur- 
geon undertake that he will perform a 
cure, nor does he undertake to use the 
highest possible degree of skill. There 
may be persons who have higher educa- 
tion and greater advantage than he has, 
but he undertakes to bring a reasonable, 
fair and competent degree of skill.” See 
Moore v. Morgue, Cowp. 497; Hancke 
v. Hooper, 7 C. & P. 81; Grannis v. 
Brandon, 5 Day, 260; Landon v. Hum- 
phreys, 9 Conn. 209; Howard v. Graves, 
15 Shep. 97; Gallaher v. Thompson, 
Wright (Ohio), 466; Mertz v. Detweiler, 


8W. &S. 376; 1 Saund. P. & E.91; 1 
Wms. Saund. 312, note 2; 1 Bouv. Inst. 
403; Bell’s Comm. 459; Boydston »v. 
Giltner, 3 Oregon, 118; Carpenter v. 
Blake, 60 Barb. 458; Haire v. Reese, 7 
Phila. (Pa.) 188; Patten v. Warner, 91 
Pa. St. 362; Wood v. Clapp, 4 Sneed, 64; 
Patton v. Wiggin, 51 Me. 594; Craig v. 
Chambers, 17 Ohio St. 253; Ballou ». 
Prescott, 64 Me. 305; Leighton v. Sar- 
gent, 27 N. H. 460; Hesse v. Knippel, 1 
Mich. (nisi prius) 109; Branner v. Stor- 
ment, 9 Kan. 51; Hitchcock v. Burgett 
88 Michf 501; Teft v. Wilcox, 6 Kan. 
46; Long v. Morrison, 14 Ind. 595; 
Reynolds v, Graves, 8 Wis. 416; Barnes 
v. Means, 82 Ill. 879; Peck v. Martin, 17 
Ind. 115; Utley v. Burns, 70 Ill. 162; 
MeNevis v. Lowe, 40 Ill. 209; Graham 
v. Gautier, 21 Tex. 111. Bouvier seems to 
have declared a different rule, but Elwell 
says that, upon principle it is erroneous. 
Bouvier says: “If, for example, a far- 
rier undertakes to cure a horse, he is re- 
quired to use reasonable skill —if a car- 
penter undertakes to build a ship, he en- 
gages to use the same kind of ability — 
and the degree of skill rises in proportion 
to the value and delicacy of the opera- 
tion. But he is inno case required to 
have more than ordinary skill, for he 
does not engage for more. Under this — 
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It is sufficient if the skill and diligence exercised is the average 
of that possessed by the profession as a body, and not of the 
thoroughly educated only. It has been held that the physician 
should employ such skill asis ordinarily exercised by ** thoroughly 
educated physicians and surgeons,’’' but the weight of authority 
is against such a high standard. 


rule all professional men, who can re- 
cover for their services in an action, are 
included, and their contract is locatio 
operarum, and not mandate.” 1 Bouv. 
Inst. 403. ‘*The general principles of 
law,” says Elwell in his Medical Juris- 
prudence (3d ed.) 19, “defining the civil 
responsibilities and duties of physicians, 
lawyers, engineers, machinists, ship- 
builders, brokers and other classes of 
men whose employment requires them to 
transact business demanding special skill 
and knowledge, are the same.” The 
public should not expect more from the 
medical than from other professions. 
Physicians ought not be heldto a stricter 
accountability than lawyers. But some 
of the cases indicate a tendency in that 
direction. ‘At the present time,” re- 
marked the court of New Hampshire in 
Leighton v. Sargent, 27 N. H. 468, “it 
isto be feared that there is a tendency 
to impose some perilous obligations, be- 
yond the requirements of the law, upon 
medical men.” Commenting on this fact 
Elwell observes at pp. 19 and 20: ‘It is 
to be regretted that not only in New 
Hampshire, but in almost all parts of the 
country, this has been the case, as if more 
is to be expected of that class under the 
same set of circumstances than from 
others.’”’ See Armond v. Migent, 34 
Towa, 300, where it is said that the civil 
responsibility of physicians and surgeons 
is not governed by the same rules as apply 
to mechanics and artisans. Yet all the 
well considered cases fix the responsibil- 
ity imposed by the law as given in the 
text and no case holds the physician as 
an insurer or warrantor of a cure. 
Hancke v. Hooper, 7 C. & P. 81. See, 


further, Ch. I. of Elwell’s Med. Jur., pp. 
19-35. 

1In Smother v. Hanks, 34 Iowa, 286, 
an instruction to the effect thatthe meas- 
ure of skill and diligence required was 
that ordinarily exercised by the “thor- 
oughly educated” of the profession was 
held erroneous. But Beck, J., filed a 
strong dissenting opinion, in which he de- 
clares there can be no such thing as 
average standard, that it is entirely im- 
aginary. He, therefor», holds that the 
above instruction was entirely consistent 
with the demands of the law, and that the 
law required the use of that skill and dil- 
igence ordinarily exercised by the thor- 
oughly educated physician. He contin- 
ues (p. 297): “‘Itrecognizes the progress 
of the profession, and what is true in all 
other professions, as well as surgery, 
that there can be no success attending 
one who pursues it, unless he keeps up 
with the progress the science is contin- 
ually making. Those requiring the sur- 
geon’s aid have a right to demand all the 
benefits which the science of to-day can 
give them; they do not employ one 
whose profession is one of the past * * * 
(p- 299). It will be remembered that 
the instruction under consideration does 
not require of the surgeon the highest 
skill, nor hold him liable for a failure to. 
exercise the highest ability. He is re- 
sponsible in case he has not prepared 
himself for the discharge of the duties of 
the profession by fully acquiring theoreti- 
cal knowledge of its principles as they 
are developed in its present advanced 
state, nothing less can be required with- 
out awarding a premium upon ignorance, 
and placing an obstacle in the way of 
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(b.) Advanced State of Profession. — In determining what is 
such reasonable care and skill, in any given case, regard is to be 
had to the advanced state of the profession at the time,' as each 
physician must, in general, be held to apply in his practice what 
is settled in his profession by the leading authorities, up to the 
time, or within a reasonable time, before the issue or question to 
be determined is made.’ 

This is the requirement of every profession and wholly reason- 
able. That which is pronounced as settled in any profession by 
the leading and standard authorities is within the reach of any 
practitioner ; and his being such practitioner, in general, pre- 
supposes the fact, and is a guaranty.on his part, that he is in 
possession of a knowledge of it as so settled. The ideas here 
advanced are not to be extended so as to embrace what may be 
known only to, and practiced by the highest talent, but should be 
confined to that which is within the reach of, and may, and should 
be attained by the more common and ordinary class of practi- 
tioners.? 

(c.) Locality. — As the responsibility varies with the oppor- 
tunities afforded for proficiency, it is clear that the particular 
locality is always a necessary element in determining the average 
skill and learning,‘ as showing the surrounding circumstances 
and corresponding obligations that the physician is under. 

Elwell, in referring to what the ‘‘ ordinary degree of skill,”’ 
as used by law-writers and judges meant, makes the following 
observation: ‘* It may vary in the same State or county. There 
are many neighborhoods, in the West especially, where medical 
aid is of difficult attainment; yet cases of diseases and surgery 


progress,’’ citing McCandless v. Mc Wha, 
22 Pa. St.261; Long v. Morrison, 14 Ind. 
595, to support his views. See, further, 
Haire v. Reese, 7 Phila. (Pa.) 138, for 
another high standard case. But see 
cases in note 1, p. 82, supra, for the true 
standard. 

For good discussions as to what is 
meant by reasonable skill and diligence, 
see West v. Martin, 31 Miss. 375; Forn- 
worth v. Garland, 1 Campb. 88; Kamen 
v. McMullen, Peake, 83; Manypenny v. 


Hartland, 2 C. & P. 378; Fisher v. Sa- 
manda, 1 Campb. 190; Hathorn »v, Rich- 
mond, 48 Vt. 557. 

1 McCandless v. McWha, 22 Pa. St. 
261; Small v. Howard, 128 Mass. 185; 
Smother v. Hawks, 34 Iowa, 286; Tefft 
v. Wilcox, 6 Kan, 46, 61. , 

2 Elwell on Med. Jur. 58. 

3 Tefft ». Wilcox, 6 Kan. 62, 63. 

* Small v. Howard, 128 Mass. 136; 
Tefft v. Wilcox, 6 Kan, 46, 61, 62, 68. 
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are constantly occurring, and they must, of necessity, fall into 
the hands of those who have given to the subject but little, if 
any, thought. Thus the inexperienced and unlearned attend to 
the surgery in their way, or it is not attended to at aJl.' * * * 
In these cases no more, of course, should be expected of the 
operator than the exercise of his best skill and judgment, how- 
ever limited that might be.’ In large cities and towns are al- 
ways found surgeons and physicians of the greatest degree of 
skill and knowledge. Their pretensions are properly large. 
They are to be held to a corresponding high degree of responsi- 
bility. They contract to do more than ordinary physicians, and 
they are paid a higher price for what they do; consequently the 
contract is more difficult to fulfill. In smaller towns and country 
places, those who practice medicine and surgery, though often 
possessing a thorough theoretical knowledge of the highest ele- 
ments of the profession, do not enjoy so great opportunities of 
daily observation and practical operations, where the elementary 
studies are brought into every-day use, as those have who reside 
in the metropolitan towns; and though just as well informed in 
the elements and literature of their profession, they should not 
be expected to exercise that high degree of skill and practical 
knowledge possessed by those having greater facilities for per- 
forming and witnessing operations, and who are, or may be, con- 
stantly observing the various accidents and forms of disease. It 
will not, therefore, as a general thing, require so high a degree of 
knowledge to bring this class of physicians up to the rule of or- 
dinary knowledge and skill, as in places where greater facilities 
are afforded, by which higher professional knowledge is attain- 
able.’’ 

Yet practitioners in small towns or rural or sparsely populated 
districts are held to exercise, at least, the average degree of skill 
exercised by the profession in such localities generally. Thus, it 


1 Mullock remarked in Van Butchell’s 3 Elwell’s Malpractice (3d ed.) p. —. 
Case (3 C. & P. 629) that many persons The above is approvingly quoted by the 
would be left to die if irregular surgeons Supreme Court of Kansas in Tefft v. Wil- 
were not allowed to practice. cox, 6 Kan. 63, 64. 

2 McCandless v. McWha, 22 Pa. St. 

268, 
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is improper to say that he need only exercise that degree of skill 
which is ordinarily exercised in the particular locality in which he 
practices, for the reason that ‘* there might be but few practic- 
ing in the given locality, all of whom might be quacks, ignorant 
pretenders to knowledge not possessed by them,’’ therefore, ‘* it 
would not do to say, because one possessed and exercised as much 
skill as the others, he could not be chargeable with the want of 
reasonable skill.’’ 

2. Must Use Ordinary Care in Treatment. — A physician by 
his contract also undertakes that he will use reasonable care and 
diligence in the treatment of the case committed to him. He 
does not assume to use uncommon or extraordinary skill, but 
only to exert such care and diligence as men of prudence usually 
put forth in their own business of a similar kind.’ In no case is 


he held to any greater liability unless he gives a special obli- 
gation.® 

Of course there is a wide difference in different cases as to 
what constitutes ordinary care, dependent upon the importance 


and delicacy or difficulty ofthe thing to be done, and, also, the 
state of the patient, yet, the common rule of ordinary prudence 
still applies. What would be ordinary care in one case might be 
gross negligence in another.‘ 

3. Must Exercise His Best Judgment. — The contract of the 
physician also implies that he will, in all cases of doubt, use his 
best judgment as to the best mode of treatment. He is not re- 


1 Gramm v. Boener, 56 Ind. 601. 

2 Some cases have denied the liability 
of professional men even to this extent, 
and hold that the surgeon or attorney 
shall not be liable except for lata culpa 
or crassa negligentia, manifest fault or 
gross negligence. Godefroy v. Dutton, 
6 Bing. 461; s. c.4 M. & P. 149; Pur- 
vis v. Landell, 12 C. & F. 91; Wilson v. 
Russ, 7 Shep. (20 Me.) 424; 1 Leigh 
N. P. 196. *‘‘Perhaps nothing more is 
designed to be expressed in the cases 
than that the defendant is only liable for 
the want of ordinary care.” Per Bell, 
J., in Leighton v. Sargent, 27 N. H. 471. 
A physician possessing skill and neglect- 


ing to use it, is liable for all damages re- 
sulting from such neglect. Long v. Mor- 
rison, 14 Ind. 595. 

3 Kilsey v. Williams, 5 B. & A. 820; 
Patterson v. Gandasaqui, 15 East, 62; 
Howard v. Graves, 15 Shep. (28 Me.) 97; 
Chitty on Const. 165; Leighton v. Sar- 
gent, 27 N. H. 471. 

* Leighton v. Sargent, 27 N.H. 471, 
472. ‘Different things may require dif- 
ferent care. The care required in build- 
ing a common doorway is quite different 
from that required in raising a marble 
pillar; but both come under the descrip- 
tion of ordinary care.” Story on Bail- 
ments, sect. 429. 
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sponsible for errors of judgment, or mere mistakes in matters of 
reasonable doubt and uncertainty.’ But an error of judgment 
may be so gross as to be inconsistent with the use of that degree 
of skill which is the duty of every surgeon to bring to the treat- 
ment of a case.” 

A physician who conducts himself with propriety ought to be 
protected, wben he acts to the best of his skill and knowledge. 
Every one is liable to commit error. The uncertainty of the 
medical science 1s almost proverbial. Different schools entertain 
different and almost irreconcilable theories as to the nature, 
mode and treatment of disease. Every case presents its own 
peculiar symptoms and characteristics. Slight circumstances, 
easily overlooked, and sometimes difficult of detection, render 
cases radically different. A remedy that would prove effective 
in the one would probably prove fatal in the other. Often 
many doubts and uncertainties surround the medical practi- 
tioner. He is unavoidably exposed to mistake and error. And 
the law, recognizing his position, only requires that he use that 


skill and diligence in the exercise of his profession, as is fairly and 


reasonably consistent with the standard of his science. A con- 
trary rule would be unreasonable, and a higher demand than 


1 Patten v. Wiggin, 51 Me. 594; 
Williams v. Poppleton, 3 Ore. 139; 
Tefft v. Wilcox, 6 Kan. 46. ‘In stipu- 
lating to exert his skill, and apply his 
diligence and care, the medical and other 
professional men contract to use their 
best judgment. Few cases can be sup- 
posed where but a single course of meas- 
ures alone can be adopted, and many 
must occur, where great difference of 
opinion may exist as to the best course 
to be taken. In most cases judgment 
and discretion are required to be exer- 
cised. Freedom from errors of judgment 
is never contracted for by the attorney or 
physician. Ordinary good judgment is 
necessarily implied in the possession of 
ordinary skill, and if such share of 
judgment is fairly exercised, any risk 
from mere errors and mistakes is upon 


the employer alone. He, too, has judg- 
ment to exercise in the selection of the 
physician or the lawyer whom he will 
employ; and if he makes a bad selection, 
if he fails to choose a man of the best 
judgment, the result is fairly to be attri- 
buted to his own mistake and is not to be 
visited upon the man who has honestly 
done his best endeavor in his service.’ 
Per Bell, J., in Leighton v. Sargent, 27 
N. H. 472. Referring to this last re- 
mark, Elwell said: ‘* This, however, is to 
be taken with some degree of allowance. 
People in general are not the proper 
judges of the qualifications of scientific 
men, especially of physicians and sur- 
geons. If they were, imposition and 
charlatanry would not flourish as they 
do.” Elwell on Med. Jur. 29. 
2 West v. Martin, 31 Mo. 375. 
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most physicians could comply with. It would almost require the 
exercise of perfect wisdom in fallible human beings.' 

So, then, in all cases, where there are reasonable grounds for 
doubt and difference of opinion, the physician, after exercising 
his best judgment, is not liable for error of judgment or for an 
honest mistake. This, of course, is predicated upon the suppo- 
sition that the error did not arise from want of ordinary skill 
and diligence, for if such is wanting the responsibility attaches, 
however careful the judgment is exercised.’ 

The physician does not warrant a cure,® nor is he responsible 
for want of success, nor for the disastrous result from adminis- 
tering chloroform as an anesthetic to a patient of peculiar tem- 
perament, if such peculiarity is unknown to him,‘ for the reason 


1 Sir Gilbert Blaine, one of the ablest 
writers of the medical profession, says: 
* Animal life is not only the most com- 
plicated department of nature, but the 
most vague; for, besides being more or 
less subject to chemical and mechanical 
agencies, it possesses such a number of 
attributes peculiar to itself, and those of 
such various and fluctuating nature, as to 
put their influence and combination be- 
yond the reach of all calculation, and so 
as to present the most formidable and 
discouraging obstacles to those who may 
propose, a priori, to predict or control 
its operation, whether in health or dis- 
ease.”’ Concerning this question, Elwell 
says: ‘In the case of surgeons, etc., 
another and important element besides 
skill enters into the result, and for this 
reason the degree of responsibility is to 
a certain extent and in a manner relieved 
or moderated. This important element 
is the operation of causes and influences 
over which the practitioner has but little 
or no influence. They are occult, and 
no human foresight is able to antici- 
pate them before they have completely 
deranged and materially interfered by 
bringing about altogether a different re- 
sult than that confidently depended upon, 
Where a surgeon undertakes to treat a 


fractured limb, he has not only to apply 
the known facts and theoretical knowl- 
edge of his science, but he must contend 
with very many powerful and hidden in- 
fluences; such as want of vital force, 
habit of life, hereditary diathesis, cli- 
mate, the mental state, local circum- 
stances, and a thousand other agencies. 
* * * The latent conditions often 
render the management of a surgical case 
difficult, doubtful and dangerous; they 
are all potent causes, frequently having 
greater influence in the result than all 
the surgeons may be able to accomplish.” 
Elwell on Med. Jur. (3d ed.), 25, 26. 

2 Montrion v. Jeffreys, 2 C. & P. 113; 
Barkee v. Chandless, 3 Camp. 17; Chitty 
on Cont. 165; Reece v. Rigby, 4B. & A. 
202; Hart v. Frome, 3 Jar. 547; Leighton 
v. Sargent, 27 N. H. 472. But, see, How- 
ard v. Graves, 28 Me. 97; Elwell on Med. 
Jur. 31, 

3 Patten v. Wiggin, 51 Me. 596; Gra- 
ham v. Gautier, 21 Texas, 111. 

4 Boyle v. Winslow, 5 Phila. (Pa.) 
136. See Com. v. Thompson, 6 Mass. 
134, where lobelia was administered to 
such indiscriminate excess as to cause 
death, and the physician was held not 
liable. 


that he is only required to anticipate the natural and probable 


consequences, 
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In conformity to this principle a physician is only held to ex- 
ercise his best judgment as to when the treatment should be dis- 


continued.! 


IV. Mode of Treatment—(a.) Tested by what School. — 


The proper mode of treatment is to be determined by the general 
and settled doctrines of the particular school to which the physi- 
cian belongs. The law favors no particular system, and no sys- 
tem is prohibited. A physician is expected to practice according 
to his professed and avowed system. Evidence as to the mode 
of treatment by the practice of other schools is inadmissible.’ 
(b.) Presumptions as to Mode of Treatment. — If a case admits 
of but one mode of treatment, treating it in a different manner 
would be evidence of a want of skill or ordinary care. The 
treatment of each individual case is the criterion in ascertaining 
the physician’s liability. Therefore, his general proficiency, 
although admissible, is not a legal presumption or prima facie 


1 Ballou v. Prescott, 64 Me. 305. 
2 Bowman v. Wood, 1 G. Greene 
(Iowa), 441, was a proceeding of malprac- 
tice in case of accouchement. The injury 
was caused by failure of the defendant, 
the attending physician, to remove the 
placenta ata proper time after delivery. 
A consulting physician of a different 
school was called in about thirty-six 
hours after, who testified at the trial 
that the placenta ought to have been 
removed at a much earlier period; that 
such delay would be likely to produce 
puerperal fever. In rebuttal, the de- 
fendant offered to show that he was a 
botanic physician. and that according to 
that system it is considered improper to 
remove the placenta, but that it should 
be permitted to remain till expelled by 
efforts of nature. This evidence was re- 
jected. On appeal this rejection was held 
improper, and thatif the defendant could 


evidence of his skillful treatment of any given case.‘ 


Tt may 


prove that he exercised due skill in the 
case according to his system it would 
constitute a legal defense. See, further, — 
Williams v. Poppleton, 3 Ore. 1389; Cari 
v. Maretzak, 4E. D. Smith( N.Y. C. P.) 1. 

In Patten v. Wiggin, 51 Me.597, an in- 
struction as follows was held properly 
given: “If there are distinct and differ- 
ent schools of practice, as Allopathic 
or Old School, Homeopathic, Thomp- 
sonian, Hydropathic, or Water Cure, 
and a physician of one of those 
schools is called in, his treatment is to 
be tested by the general doctrines of his 
school, and not by those of other 
schools.” 

5 Patten v, Wiggin, 51 Me. 597. 

*In West v. Martin, 31 Mo. 378, it 
was said: ‘* Whether errors of judgment 
will or will not make a surgeon liable in 
a given case, depends not merely on the 
fact, that he may be ordinarily skilled as 
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be well to remark,’’ said the Supreme Court of Texas,! 
«* * * that the fact that a man is a physician of ordinary 
skill, being proved, does not raise a legal inference * * * 
that the particular services in any one case were skillfully ren- 
dered by him. It is a natural presumption, not legal. It is evi- 
dence of that fact, and practically it may be the only attainable 
evidence of it. But there is no rule of law giving it artificial 


weight as a legal presumption, or making it prima facie evi- 
dence.”’ 


For this reason the general opinion of professors of the insti- 
tution where the physician was educated, as well as that of the 
practitioner with whom he studied his profession, are inadmissi- 
ble.? Likewise, evidence that a surgeon was possessed of pro- 
fessional attainments two years after the act causing the injury, 
raises no presumption of proficiency at the time of the treat- 
ment.® 

So, a physician, on assuming the responsibility of a case, who 
declines consultation with other professional men, is not pre- 
sumed to possess more than the skill of the average practitioner, 
nor is the degree of skill to be thereby diminished. * But a course 
of treatment, other than that recognized by the particular class 


to which the physician belongs might raise a presumption of lack 
of proper knowledge and care. 


V. Contributory Negligence. —The general principles of con- 
tributory negligence have equal force in this kind of cases.° 
Therefore, if the contributory negligence of the patient unites 
with that of the physician in producing the injury no recovery can 
be had. And the contributory negligence of those in charge of 


such, but whether he has treated the case State v. Baker, 2 Wils. 359; Patten v. 
skillfully, or has exercised in its treatment Wiggin, 51 Me. 594. 
such reasonable skill and diligence as is 
ordinarily exercised in his profession.” 

1 Graham v. Gautier, 21 Texas, 120. 
See, also, Williams v. Poppleton, 3 Geiselman v. Scott, 25 Ohio St. 86; 
Ore. 139. 


Chamberlaine v. Porter, 9 Minn. 260; 2 
? Leighton »v. Sargent, 31 N. H. 119. Thomp. on Neg., p. 1215, sect. 63, and 
8 Id, ases. 


5 Shearm. & Red. on Neg., sects. 84, 
37 and notes. 


® Smith v. Smith, 2 Rich, (Mass.) 621; 


Potter v. Warner, 91 Pa. St. 362; 
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the patient is imputable to him ;' yet if they refuse to permit an 
experiment, after unskillfulness had been exhibited by the phy- 
sician, to relieve the patient of the consequences of such unskill- 
fulness, this can not be shown to exonerate the physician from 
responsibility . 

In passing, it is proper to note the principle that if the acts of 
negligence can be so separated, and it can be shown that the in- 
jury proceeded solely from the fault of the physician, an action will 
lie. The doctrine of remote and proximate cause applies.* 

It is the duty of the patient to co-operate with his professional 
adviser, and conform to the necessary prescriptions, if they are 
such as an ordinarily proficient physician would dictate, but if he 
does not do so, either willfully or because of pain, the physician 
is not responsible. But if the physician’s improper treatment 
is much aggravated by improper care of those in charge, this 
does not relieve the physician of the consequences of his own 
acts, yet this fact will operate to reduce the damages. This for 
the reason that the cause of action becomes perfect before the 
mismanagement of the nurses supervenes.® So, a physician is 


responsible for his wrongful acts and unskillfulness, although 
the case is given over to another, who might have discovered the 


error by care and skill. Here, 
negligence, the capacity of the 


1 Potter v. Warner, 91 Pa. St. 362. 

2 Chamberlin v. Morgan, 68 Pa. St. 168. 

3 “A physician,” says Chapman, C. 
J., “may be called to prescribe for cases 
which originated in the carelessness of 
the patient ; and though such carelessness 
would remotely contribute to the injury 
sued for, and would not relieve the physi- 
cian from liability for his distinct negli- 
gence, and the separate injury occasioned 


thereby. The patient may also while he - 


is under treatment injure himself by his 
own carelessness; yet he may recover of 
the physician if he carelessly or unskill- 
fully treats him afterwards and thus does 
him a distinct injury. In such cases, the 
plaintiff's fault does not directly contrib- 


as in all cases of contributory 
party injured to judge of the 


ute to produce the injury sued for.” 
Hibbard v. Thompson, 109 Mass, 289. 

* «Nothing can be more clear than that 
it is the duty of the patient to co-operate 
with his professional adviser and conform 
to the necessary prescriptions; but if he 
will not, or, under the pressure of pain, 
cannot, his neglect is his own wrong or 
misfortune, for which he has no right to 
hold his surgeon responsible. No man 
may take advantage of his own wrong, 
or charge his misfortune to the account 
of another.” Per Woodward, J., in 
McCandless v. McWha, 22 Pa. St. 26; 
See, also, Haire v. Reese, 7 Phila. (Pa.) 
138. 

5 Wilmot v. Howard, 89 Vt. 447. 

® Hathorn v. Richmond, 48 Vt. 559. 
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probable results is an important element. Hence, if the patient 
be insane he is not chargeable with contributory negligence.! 
And it should be observed, that where the patient relies upon 
his own judgment, and not upon that of the surgeon, as to the 
propriety of an operation, the surgeon is not liable for injurious 
consequences arising therefrom.” Volenti non fit injuria. 


IV. Liability of one not Educated asa Physician. — One who 
is not an educated and experienced physician and who undertakes, 
either voluntarily or by request, to administer treatment is only 
liable for gross negligence. ‘* But if by forcing himself into a 
case he excludes a competent physician, he is liable for culpa 
levis, or the lack of the diligence of a specialist.’’ * 

Eugene McQuItiin. 


Sr. Louis, Mo. 


1 People v. N. Y. Hospital, 3 Abb. (N. 3 Whart. on Neg., sect. 732, p. 622; 
C.) 229. Hood v. Grimes, 13 B. Mon. 188; Rud- 
2 Hancke v. Hooper, 7 C. & P. 81; dock v. Lowe, 4 F. & F. 519, 
Gramm v. Boener, 56 Ind. 502. 
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Copirication. — We print in this number a ‘‘ symposium,’’ that is, a 
collection of articles by distinguished members of the profession, on the 
subject of codification. The substance of the paper of the Hon. John 
F. Dillon was delivered in the form of an address before the Bar Asso- 
ciation of South Carolina at its meeting in December last. We shall 
surrender in our next issue a portion of our space to articles on the 
same subject from distinguished members of the profession who oppose 
codification, if such desire to be heard. 


INTERNATIONAL ARBITRATIONS AND Awarps. — Under this title Mr. 
George Ticknor Curtis has issued a pamphlet of twenty-six pages, the 
burden of which is that the principle of the finality of the awards of 
international tribunals of arbitration, so essential to the peace of 
nations, is about to be overthrown by the threatened action of the Sen- 
ate in ratifying the treaty negotiated in 1882 between Mexico and this 
country, which sets aside the awards made in favor of two American 
claimants against the Republic of Mexico, in what are known respec- 
tively as the Benjamin Weil Case and the La Abra Silver Mining Case. 
Mr. Curtis proceeds to show that the principle of settling disputed 
claims of the citizens of one country against another by international 
tribunals of arbitration was first introduced in the United States as 
early as 1795 by its treaty with Spain; that it has been steadily ad- 
hered to by the United States from that day to this; that in all or 
nearly all of the treaties of this nature negotiated between the United 
States and other countries, there is a distinct provision that the award 
shall be final and that the party against whom the award is made shall 
immediately pay the same in specie without deduction; that where such a 
provision does not exist in the treaty the award is, nevertheless, final 
and not subject to any judicial re-examination, as was held by the 
Supreme Court of the United States in a case arising under the treaty 
with Spain by which we acquired the territory of Florida;' that in 
certain diplomatic correspondence with Venezuela in 1869, Mr. Secre- 
tary Seward maintained in the strongest terms that such awards, though 
imperfect or erroneous, must necessarily be final, in order to avoid the 
dread calamity which might flow from the attempt of either contracting 
party to enforce the claims of its citizens by other means; and that 


1 Comegys v. Vance, 1 Pet. 193. 
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Mr. Secretary Evarts, in 1878, yielded to the Marquis of Salisbury, the 
British Foreign Secretary, in the case of the notoriously extravagant 
award made against the United States, known as the Halifax Fisheries 
Award, on the ground that to do so was necessary ‘‘to place the 
maintenance of good faith and the security and value of arbitrations 
between nations above all question.’’ 

Upon these premises Mr. Curtis, after referring to the language 
of our treaty of 1868 with Mexico, touching the submission of 
certain claims of the citizens of either country to an international 
arbitration, and providing for the entire finality of the awards thus 
made, proceeds to give the history of the attempt of the Mexican 
government, ten years after the awards in these two cases were 
made by an eminent umpire, Sir Edward Thornton, the British Am- 
bassador at Washington, to open them, upon the ground of newly 
discovered evidence purporting to show that they were concocted ‘by 
fraud, which evidence, submitted by the Mexican government, remains 
to this day under the seal of diplomatic secrecy, unknown to the parties 
whose rights and characters are thereby affected, and consequently not 
subject to explanation or rebuttal by them. The negotiation of such a 
treaty and its submission to the Senate was not creditable to Secretary 
Frelinghuysen or to President Arthur. Its ratification by the Senate 
would not only, as Mr. Curtis forcibly remarks, seriously imperil the great 
principle of international arbitration, but it would be highly unjust to our 
own citizens, and contrary to every principle which governs judicial 
tribunals in like cases. What would be thought of a court which, 
on a motion for a new trial on the ground of newly discovered evidence 
impeaching the character of the successful party to the suit, charging 
him with subornation of perjury and his witnesses with perjury, would 
keep the affidavits secreted from such party, and would grant 
a new trial upon the consideration of them, without giving an opportu- 
nity to him to see them, to file counter affidavits, or to be heard in any 
manner in the support of his right to have the fruits of his judgment? 
Such a judge would be universally held a fit subject of impeach- 
ment. But in this case the usages of diplomatic secrecy cover the evi- 
dence which the Republic of Mexico professes to have discovered, im- 
peaching the awards made in these two cases, and the usages which hedge 
with secrecy the executive sessions of the Senate likewise cover and 
conceal it, and prevent the successful parties to those awards from being 
heard in reply. The adoption of such a treaty would not only imperil 
the principle of international arbitration, so necessary to the peace of 
nations, but, considering its effect upon the rights of private parties, it 
would be monstrous. No award would be final, if the government 
against which it was made were allowed at any time thereafter to con- 
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coct evidence for its overthrow. ‘The facility with which such evidence 
could be procured by governments would only be measured by their 
wealth and power. The maxim interest republice ut sit finislitium, applies 
with even greater force than in cases of private litigation, because the 
question here involves not only the rights of private individuals, but the 
peace of nations. 


Decision OF A CHICAGO JUDGE THAT AN AGNOSTIC CAN BE SWORN AS A 
Wirness. — They have had a so-called test case upon this subject in the 
Criminal Court of Chicago, and from the decision it would seem that the 
world is moving even in a State where they have a common-law system 
of pleading and a separation of the systems of law and equity. The 
following account of it is taken from the Chicago Herald : — 


“Judge Shepard entered a decision yesterday in the Criminal Court that an 
atheist could testify. The decision was rendered in the conspiracy case of 
Robert Hertel. Last September Hertel, in company with Hermann Zimmer- 
man, who has since fled the State, went to the Illinois Trust and Savings Bank 
to borrow $3,000 on a piece of property. Eugene E. Prussing was instructed 
to look up the title, and Hertel showed him a lot on which stood a three-story 
brick. Hertel gave the wrong number of the lot, and when the mortgage was 
made out it was on a vacant lot near the one Hertel had pointed out. Prussing 
indorsed the property, and on his indorsement the money was loaned Hertel. 
Much of the strength of the case depended on Prussing’s testimony. When he 
took the witness stand, Mr. Dikeman, Hertel’s counsel, asked him if he believed 
in the Bible. 

¢No, sir,’ Mr. Prussing replied. 

“Do you believe in a God?’ 

sir.’ 

“<¢T object to the admission of his evidence,’ said Mr. Dikeman, addressing 
the court. ‘The testimony of a man who does not believe in the moral binding 
power of an oath is not admissible in any court in this country,’ and he cited 
a number of cases to support his position. 

«Do you believe,’ Judge Shepard asked Mr. Prussing, ‘ in a Providence or 
a God, or whatever you may be pleased to term it, that makes a man account- 
able in a future world for crimes committed here?’ 

““¢T neither believe nor disbelieve,’ Mr. Prussing replied, ‘in the existence 
ofa God. I would not admit there is such a being, nor am I prepared to main- 
tain there is not. I simply don’t know. Iam passive.’ 

**<Do you believe in a future life?’ continued the Judge. 

‘“«¢On that qnestion my position is exactly the same,’ answered Mr. Prussing. 
‘I don’t believe one way or the other. My mind is not made up.’ 

“<«Do you consider the oath required of you binding on your conscience? ’ 
interrupted Mr. Longnecker, Assistant State’s Attorney. 

‘¢*T most certainly do,’ answered Mr. Prussing. 

“¢Why?’ then asked Mr. Dikeman. 

‘«*Simply because the form is prescribed by the statutes. If I should 
commit perjury I should be amenable to the law.’ 
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““The counsel for the defense made a bitter fight against the admission of 
Mr. Prussing’s testimony, hurling huge chunks of the State constitution at the 
court, and quoting lavishly from the Rockafeller case in 17th Llinois. 

*«*T believe there is a God,’ Mr. Longnecker replied, ‘but there are hun- 
dreds of intelligent men who do not, and the constitution of the State of Illi- 
nois declares that no man shall be deprived of his civil and religious rights by 
reason of his religious feelings. Suppose Mr. Prussing should be waylaid by a 
highwayman, who should rob him of $2,000. On the theory of the defense Mr, 
Prussing would not be permitted to testify, and the robber would escape 
unpunished.’ 

««« Will the court permit me,’ Mr. Prussing asked, ‘to say a few words in my 
own behalf?’ Permission having been granted, he said that he was perfectly 
willing to take the oath, and would most certainly consider it binding on him- 
self in spite of his non-belief in the existence of a God. He claimed that the 
spirit of advancement had led to the adoption of a form of affirmation for the 
many who did not believe in a God, so that their testimony could be heard ina 
court of justice and render them liable to punishment for perjury if they swore 
falsely. Mr. Prussing showed that the cases cited by the defense had been 
decided under the narrow and intolerant constitution of 1848, and continued: 
*In 1868 Robert G. Ingersoll was the chief law officer of the State of Illinois — 
its Attorney-General. He made the remark that if he was the sole witness of a 
most diabolical murder, the assassin would go unhung and unpunished, because, 
under the laws of the State, its Attorney-General would not be competent as a 
witness, because he did not believeina God. The effect of this remark and of 
the wide discussion which followed, was seen in the constitution of 1870, and 
the blot was forever effaced from the statutes of the State. The bill of rights 
in the constitution of 1870 says: ‘‘And no person shall be denied any civil or 
political right, privilege or capacity on account of his religious opinions.”’’ 

‘Judge Shepard frankly admitted that he was not so clear on the question 
as he would wish, but would decide that Mr. Prussing might testify, and the 
case could then be carried to the Supreme Court for a decision, if it were so 
wished. He thought that the word ‘capacity’ in the constitution was intended 
to cover just such cases*as the one before him. In conclusion he said: ‘If 
Ingersoll were advertised to speak here a large number of people would go to 
hear him, and it is well known that his writings are widely read, although I con- 
sider a great deal of them are bosh. A great many follow his belief, or are 
moving that way, and this question is bound frequently to present itself, and 
should be settled by the courts. While not thoroughly satisfied inmy own mind 
on this point, 1, however, will decide that Mr. Prussing may testify in this case.’ 

‘“There was considerable interest manifested in the discussion, and promi- 
nent among the spectators in the court-room were many of the leading members 
of the Society for Ethical Culture. An exception was noted to the ruling of 
the court, and the trial resumed. Hertel was found guilty and sentenced to two 
years at Joliet.” 


Russian Courts or Justice. — The following sketch of the Russian 
Courts of Justice is clipped from a recent number of the Detroit Free 
Press. Our readers will observe that it is dated at St. Petersburg and 
signed ‘‘L.’’ We suspect that it is written by Mr. Lathrop, our Minis- 
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ter to Russia, who is a member of the legal profession and a resident of 
Detroit. It will repay perusal : — 


‘Sr, PETERSBURG, Russia. —Some further visits to the Russian law courts 
have given me a wider observation of their methods of procedure, and it seems 
to me that there are a few points which may be of interest to the readers of 
the Free Press. 

‘What I wrote before related to the procedure at a criminal trial. I have 
since been present at several civil trials. These cases were tried by the court 
without a jury. And here I ought to say, that, in jury trials, unanimity is not 
required, as with us, but the concurrence of a majority is sufficient for a verdict. 

“‘T was present at the opening of the court. No formality was observed, 
except that all present rose as the judges entered, and remained standing until 
the judges were seated. Then the witnesses were all called and sworn in a 
bogy, by a priest, who was in attendance for that purpose. The judges and all 
others rose and stood during the administration of the oath. This, of course, 
made the ceremony more impressive. 

‘In the cases which I heard tried there was no opening of the case by counsel, 
as with us, but the court proceeded at once to hear the testimony. And here 
the method varied from that which I had observed at the criminal trial. There 
the court allowed the witness to go on and make his statement, in the first 
instance, without questioning. But in the civil cases the court proceeded at 
once to examine the witnesses by questions, and then the examination by counsel 
followed. At the close of the testimony counsel were heard, and the case sub- 
mitted for decision. The trials were remarkable for their brevity. I think inno 
case that, [heard did the examination of any witness occupy more than twenty-five 
minutes. I heard a railroad accident case tried within a period of two hours. 

‘‘On the same day I was in another court, where a bench of five judges sat as 
a court of civil appeals. And here I should say that I have not seen any court 
where there were less than three judges sitting. 

“‘The case under review was interesting from the relative rank of the parties. 
The friend who was with me said it could not have happened twenty-five years 
ago. The suit related to a land title. A nobleman had brought suit to eject a 
peasant. The paper title of the peasant proved defective, but, in maintenance 
of his right, he set up that he had been in peaceful possession for ten years, 
claiming title. This period is, I am informed, the period prescribed by the Rus- 
sian statute of limitations. 

‘“‘In this case, it was said, the proof made by the peasant was conclusive. 
Still he was beaten in the court below. Luckily he had the pluck to appeal. 
The appeal court made short work of the case. The peasant’s counsel spoke, I 
think, not over fifteen minutes. The judgment below was reversed and the 
peasant’s title established. I confess it was pleasant to hear the great rule of 
Magna Charta, of the impartiality of justice, thus vindicated in a Russian court. 

“A body called the Senate constitutes the High Court of Appeal of the Empire. 
It is a numerous body, probably exceeding one* hundred in number. The rank 
of Senator is an exalted one, and the body is an ancient one. Formerly it had 
legislative powers, but very little, if any, of this kind of power is now held by 
the Senate. 

‘“Of course the whole body does not sit together as one court. It seems to 
be divided into sections, some having civil and others criminal jurisdiction. 

VOL. XX 7 
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«Some mornings ago I was present at the hearing of an appeal of a civil case 
in a branch of their High Court. Eight or nine Senators were sitting, and, 
except for the military-looking coats of the judges, one could hardly distinguish 
the case from the familiar proceeding in our own Supreme Court. 

*““Much more picturesque, however, was a session of the criminal division of 
this court at the hearing of the appeal of a high official, who had been convicted 
of frauds on the imperial revenue. 

“The court was held in a noble hall in the palace of the Senate. It was 
crowded with lawyers and spectators. Near the center of the hall were seated 
the counsel for the defense, five or six in number. I was given a chair with 
them, and I couldn’t help thinking that they hardly knew what to make of such 
a reinforcement. 

“The Senators, about twenty in number, entered in a body in their military 
coats and decorations and seated themselves at a long horseshoe-shaped table. 
They were men whose ages, I judge, were from fifty to about sixty-five. Sdme 
of them were really distinguished-looking men. The President looked so much 
like my old friend, the late Gov. Robert McClelland, that I found my eyes con- 
stantly turning towards him. 

*«One of the counsel for the accused proceeded at once to address the court, 
standing and speaking near the open end of the table. He spoke near an hour 
and a half, not using any brief, memorandum or note of any kind. From the 
close attention given by the court, as well as by the bar, he must have interested 
them. I must say that these Russians are perfect listeners. 

“IT suppose that there must have been a record in the case on the tables, but 
I could not see any, either in the hands of the Senators, or of the counsel. 

“‘T did not hear the whole case, but judgment was pronounced the néxt morn- 
ing. 

**T have now seen something of the procedure in the most important courts. 
With my ignorance of the language, and my limited observation, I should not 
assume to pronounce a general judgment. But this I may safely say: Russia 
has a highly organized judicial system, with a well trained and accomplished 
corps of judges and lawyers. These are potent factors in the civilization and 
progress of any people. 


Tue NationaL ReGuiation OF COMMERCE AMONG THE STATES. — Mr. 
C. C. Bonney, of Chicago, continues his patriotic efforts in behalf of 
the national regulation of interstate commerce. The third part of his 
scheme consists in a bill for a law, the text of which is as follows: — 


A BILL FOR AN ACT TO FURTHER REGULATE COMMERCE AMONG THE SEVERAL 
STATES, AND PARTICULARLY TO REGULATE THE RELATIONS OF CREDITOR AND 
DEBTOR, AND THE COLLECTION OF DEBTS. 


‘* Be it enacted, etc. Src. 1. That debts and credits, and the rights, liabilities 
and relations of creditors and debtors, in all cases arising out of any transac- 
tion, matter or thing belonging to commerce among the several States, shall be 
subject to, and governed by the following rules and regulations, unless other- 
wise, in a particular case or class of cases, expressly provided by some other 
statute of the United States. 
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“Src. 2. That the vendor of any goods, wares and merchandise, or any secur- 
ity, evidence of indebtedness or other personal property, shal! have, against the 
purchaser thereof, and all persons holding under him, except as hereinafter 
specified, a lien and equitable mortgage on the same, for the purchase-price 
thereof, or so much of the same as may at any time be unpaid; and such lien 
and mortgage shall extend to the proceeds of the property, so far as the same 
can be clearly traced, identitied and separated; and particularly to any unpaid 
notes, bills, or accounts receivable, taken and held for the same. Such lien 
shall be enforcible by a short bill in equity. 

«“ Sec. 3. Such lien and mortgage shall not be of any validity, force or effect, 
as against any third person who shall in good faith have paid or loaned any 
money for or upon such property, or shall have become bound so to do; nor 
shall such lien in any manner interfere with or hinder the free sale and disposi- 
tion of any such property, according to the usual course of trade and com- 
merce, but every such sale and disposition shall be wholly free from such lien. 

“Sec. 4. In case any debtor shall become bankrupt or insolvent, or shall fail 
and suspend payment of his commercial debts and liabilities, the seller of any 
such property as is above enumerated, for which payment has not been made or 
secured, may rescind such sale, in the whole, or for any divisible part; and may 
thereupon proceed in any lawful manner to regain the possession of the prop- 
erty covered by such rescission; provided, that such course shall not be taken in 
any case where any third person has in good faith acquired any right to, or 
interest in the property, by any payment, loan or contract made actording to 
the usual course of business. 

“Src. 5. That in case of the bankruptcy, insolvency, failure and suspension of 
payment, as aforesaid, of any debtor, the creditor holding any claim or demand 
against such debtor, which has arisen in the course or from transactions belong 
to commerce among the several States, shall be entitled to share in the pro- 
ceeds of the estate, and to receive payment to the same extent in all respects 
as the most favored creditor who resides in the same State as that of which 
the debtor is an inhabitant, any mortgage, pledge, judgment or other security 
or proceeding to the contrary notwithstanding, except securities and transac- 
tions for actual money or its equivalent advanced by third persons to the debtor 
in good faith, upon property set apart and pledged for its repayment. 

“Sec. 6. In case of the bankruptcy or insolvency, failure and suspension of 
payment of any merchant or trader, who is then owing any debt created in the 
course of commerce among the several States, whether such debt shall then 
have matured or not, the holder thereof, or his agent or attorney, may apply to 
any court having equity jurisdiction, to take charge of the assets and place of 
business of the debtor, and preserve the same from destruction and loss, and 
cause all the liabilities of the debtor to be ascertained and fixed; the credits to 
be collected or sold; the assets to be converted into money, either in due course 
of trade, or by forced sale, and either for cash or on credit as may seem best, 
and out of the proceeds thereof to pay or permit the debtor to pay to every 
creditor, not a resident of the State in which the debtor resides, his proper 
share and proportion of the assets of the debtor, in case there shall not be 
enough to make payment in full, of all the debts and liabilities. 

“Sec. 7. The homestead and household effects of any debtor, provided the 
same shall have been acquired and paid for in good faith, and shall be reason- 
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ably suited to his condition in life, shall not be deemed a basis of credit in any 
case under this act, but shall be exempt from process for the collection of 
debts, whether legal or equitable. In case any creditor shall charge on oath 
that the homestead or household effects of any debtor exceed in value what is 
reasonably suited to his condition in life, or that the same, in whole or in any 
specified part, were not acquired and paid for in good faith, but were acquired 
and are held in fraud of creditors, such charge shall be tried and determined, 
under the direction of the court in as speedy and summary a way as the nature. 
of the case may allow, and such order, judgment or decree be entered as equity 
and justice may require. No other or greater exemption shall be allowed in 
any case arising under this act. 

‘Sec. 8. From and after the date of the passage of this act, all civil suits, 
actions and proceedings in the courts of the United States may, and after the 
expiration of one year from said date shall, be according to the forms of plead- 
ing and rules of practice in equity, as now or. hereafter established; provided, 
that in all cases in which there shall be a right to a trial by jury, such trial of 
the issues to which the right applies may be had upon the request of the parties, 
or either of them. Such request shall be in writing, and shall be filed in the 
case at least ten days before the time of trial, or within such further or other 
time as the court, either by general or by special order, shall allow therefor.” 


Lerrer FROM Proressor KoeniG on Copirication. — The blind and 
stupid opposition which the movement in favor of the codification of the 
law is encountering in the United States, is not a particle above the 
opposition which the movement in favor of abolishing law French and 
conducting legal proceedings in English encountered in the legal pro- 
fession in England more than two hundred years ago. The question is 
this, and only this: Shall that portion of the law which is settled and 
that which is capable of being definitely and precisely stated, be writ- 
ten and authoritatively published in one book, or shall it be scattered, 
as now, through several thousand books? A majority, and we are 
ashamed to say a very large majority of the New York City Bar Asso- 
ciation, at a recent meeting, answered this question in the negative. 
The influence of the legal profession upon public opinion and the 
respect which the public entertain for that profession, have been for 
several years steadily declining. When a body composed of the most 
cultivated members of that profession will, by a majority which 
amounts almost to unanimity, vote down a resolution to the effect that 
the law ought as far as possible to be reduced to the form of a statute, 
it must be said that the poor opinion which the public entertain of the 
legal profession is fully justified. Enlightened laymen see that no | 
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reform in the law is practicable except that it be put on foot and 
directed by the members of that profession who alone are learned in 
the law. ‘They also see that a large portion—a majority, as it 
appears so far of that profession— are opposed to what thinking 
laymen must regard as a most urgent and needy reform, and they 
draw from this the inference that the real reason why so many lawyers 
oppose such a reform is, that the lawyers are interested in keeping the 
law in such a state of intricacy, confusion, perplexity and mystery, 
that whenever a business man wants to know what the law is on any 
point, he must go to a lawyer with a large fee. In our judgment this 
opinion of laymen is in part justified by the facts. In other words, 
while we believe and fully concede that a good deal of the opposition 
to codification springs from learned and honest visionaries who believe 
that it would have the effect of checking what they are pleased to term 
the natural growth of the law, another portion of it is real dishonesty, 
having a foundation in no higher motive than the desire of lawyers to 
keep the law in a state of confusion and mystery, and thereby increase 
legal business and enhance legal fees. 

This opposition to codification in America excites amusement among 
the jurists of Continental Europe, as the following letter written by an 
eminent professor of law of the University of Berne to David Dudley 
Field will show : — 


‘““HIGHLY ESTEEMED Sir: The draft ofa civil code for the State of New York 
and the efforts to introduce it as established law seem to have caused for some 
years an excitement which recalls the controversy that in its time flamed between 
Savigny and Thibaut on the vocation of legislation in our day. The constitu- 
tion of the State of New York of 1846 provides for a comprehensive codification 
of the entire existing body of the law, and directs the appointment of commis- 
sioners to prepare ‘a code of the whole body of the law of this State, or so much 
and such parts thereof as to the said commissioners shall seem practicable and 
expedient.’ In execution of this requirement of the constitution, which decides 
the question of codification unequivocally as a matter of principle, a commission 
was appointed that at once undertook energetically the work of codification. 
After a while the Penal Code and the Code of Criminal Procedure were put into 
operation without realizing the apprehensions that had been expressed against 
their introduction. 

** Less fortunate was the fate of the most important law-book, the Civil Code. 
Passed by the Legislature, but vetoed by the Governor, this code has been for 
years in operation in California, a State for which it was not written, while its 
introduction is opposed in New York. It appears from the polemic treatises 
written in favor of and against it, that it is not so much its contents which pro- 
voke opposition, as the idea of establishing written law in the place of the 
unwritten common law, and thereby impeding the development of legal deduc- 
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tions by the judiciary. As early as ten years before the adoption of the consti- 
tution of the State of New York the same question was a subject of earnest and 
thorough discussion in the State of Massachusetts, and Story’s report exhibits 
every phase of it so completely that one would think that in America the last 
word on the matter had been spoken, and that opposition to the principles of 
codification would not be heard again. Story had previous'y, in the Encyclo- 
pedia Americana, edited by Lieber, declared himself in favor of a coditication of 
the common law, and in his official report developed his ideas still more com- 
pletely; so it is hard to understand how he can be brought into the campaign 
against the present project. In expressing himself about the possible extent of 
a codification he discriminates between two methods: ‘If by those terms the 
common law of Massachusetts is to be intended, not only all the general prin- 
ciples of that law, but all the diversities, ramifications, expansions, and qualifi- 
cations of those principles, as they ought to be applied, not only to the pastand 
present, but to all future combinations of circumstances in the business of 
human life, it may require one answer.’ This Story gives by showing the com- 
plete impracticability of such a far-reaching plan, and, as a matter of course, 
therefore advises against it. ‘If, on the other hand,’ he then continues, ‘ those 
terms are to be understood in a more restricted sense, as importing only the 
reduction to a positive code of those general principles and of the expansions, 
exceptions, qualifications, and minor deductions which have already, by judicial 
decisions or otherwise, been engrafted on them and are capable of a distinct 
enumeration, then a very different answer might be given. In the former sense 
the commissioners have no doubt that it is not practicable to reduce the com- 
mon law of Massachusetts to a written code; in the latter sense they have no 
doubt that it is so practicable.’ With this agree the conclusions of the com- 
missioners. The first refers to the first alternative, the second to the other. As 
in sooth no one thought of giving the new code an expansion in the sense of the 
first alternative, the whole work being carried out in the method approved by 
Story, you were quite right to refer in your ‘Short Response’ to the second ‘ con- 
clusion’ and to leave the first unmentioned. Mr. John R. Strong, on the other 
hand, has suppressed from his readers the introductory remarks which charac- 
terize Story’s standpoint, and thus created the erroneous belief that Story was 
opposed to the codifieation of the common law, while it appears from his report 
that the reverse is true. 

**To renew now the old controversy about the question of codification would 
be of no consequence. Experience alone can decide it, and it is experience that 
speaks decidedly for codification. From this course we could be dissuaded only 
because the principles of English-American law had not yet had a satisfactory 
development, or because among American jurists there were wanting represen- 
tatives who would be able to perform successfully the work of codification. 
Fortanately we are permitted to assume the contrary to be true. American law 
literature has not only reached a high degree of development, the common law 
especially having found writers whose names are everywhere quoted with great 
distinction, but the proposed codification bears testimony that the abilities 
necessary for such an important undertaking exist in rare fullness and are 
available. 

‘In Germany the same apprehensions were in their time expressed, and people ~ 
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received with reluctance the idea of substituting a written code for the com- 
mon law. The idea nevertheless prevailed at last. In Hesse and Bavaria 
complete drafts were prepared, which, although not accepted and put in opera- 
tion, prove that old prejudices have been overcome and that codification is 
generally considered a most valuable and attainable progress. The kingdom of 
Saxony has codified its civil law with complete success, and at present the whole 
of Germany follows with increasing solicitude the labors of the commissioners 
sitting in Berlin and engaged for years in the preparation of a civil code for the 
German Empire, and the day is looked forward to with great pleasure when it 
will be published asa law. That the development of the law will be thereby 
disturbed is a nursery tale which no intelligent jurist will ever believe. 

‘‘In some parts of Germany during the reign of Napoleon the French Civil 
Code was introduced, but after his overthrow no one thought of restoring the 
old law, so much did the people appreciate the benefit of a comprehensive, well 
arranged code. This code was also introduced into a part of the canton of 
Berne, in which your correspondent has the honor to reside, and to the present 
time the people consider it a benefit of which they would not permit themselves 
to be deprived. With reason has stress been laid upon the fact that no people 
has yet regretted the introduction of a comprehensive civil code, and that, 
though reluctantly adopted, none would willingly give it up in order to reinstate 
the former unwritten law. Without doubt New York will have the same expe- 
rience. What is here offered is not for the greater part new law, but existing 
law in a fixed form and firm form, so that for us continental jurists, the civil 
code of New York takes the place of a compendium of the English-American 
law. We are also convinced that the projected code has not been without influ- 
ence upon the decisions of the courts. The desirability of codification appears, 
moreover, not only from the latest legislative efforts, but also from the tendency 
of the science. Many new works of a merely scientific nature are written with 
regard to future codification, and with the intention of promoting it, and there- 
fore are published in the form of laws. I refer to the comprehensive English 
legislation on bills of exchange, to the laws made for India, to the works of Sir 
James Stephen, Pollock, Dicey and Lawson, as well as the lately published 
treatise of Sidney K. Smith, on the Theory and Principles of Law. All of 
them advocate a codification of the common law and endeavor to promote it as 
much as possible. 

‘*Inasmuch as for the most part no new law is presented, but only the exist- 
ing law in a new form, all past science is won over and enlisted into the service 
of the new civil code, permeating it with the old spirit. We foreign jurists 
follow with interest the development of American law, and therefore look with 
a certain anxiety at the unusual excitement, being unable to believe that appre- 
hensions long ago quieted here should be strong enough across the ocean to 
defeat a work of which every nation would have reason to be proud. 

‘Tl am happy to embrace this opportunity of assuring you, my most esteemed 
colleague, of my very highest regards. 

“Pror. DR. K. G. KoENIG, 


“© Member of the Institute of International Law. 
“ BERNE, Nov. 25, 1885. 
“Mr. Davip DuDLEY FIELD.”’ 
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A PostaL TeLecrarn. — With the meeting of Congress, the question 
is again agitated of the establishment by the government of a tele- 
graphic postal service. It ought to be done. The manner in which 
the existing telegraph companies serve the public is almost unendurable. 
The principal of these is the Western Union, and it is often shamefully 
remiss in its duty to transient customers. Of this the books of judi- 
cial reports are full of proofs, and we could furnish several other in- 
stances of our own knowledge, and so could every other man who has 
used that agency to any considerable extent. Ihe negligence consists 
very largely in the non-delivery or the late delivery of messages which 
do not appear on their face to relate to pecuniary matters. A friend 
of ours started for Philadelphia. When he got as far as Pittsburg, 
he telegraphed in the morning to friends, living at a certain street and 
number in Philadelphia, that he would arrive on the train that morning. 
The message was never delivered. The same person on another occa- 
sion started for Burlington, Vermont. Arriving at Buffalo on Friday 
morning, he telegraphed by the same company to friends at Burlington, 
that he would arrive on Saturday evening. He arrived on Saturday 
evening, but the message did not arrive until Monday. Returning 
from a summer trip. the writer was left, by a shameful piece of railway 
negligence, at alittle junction in Indiana. He telegraphed home that he 
would not arrive until the next day. The message was never delivered. 
A friend of ours, being on business in the Indian Territory, spent 
near ten dollars in attempting to communicate with well known persons 
in St. Louis by telegraph, in most cases without any result. This 
shameful neglect of the duty which telegraph companies owe the pub- 
lic calls for the most radical redress. This redress can take but one 
form; that is, for the government to take possession by its power of 
eminent domain, of the property and franchises of these companies, 
and perform the duty itself, serving the public equally, rich and poor 
alike, just as the post-office department serves the public equally. The 
post-office department, although in’ the hands of politicians, serves the 
public with more justice, diligence, and fidelity, than any private car- 
rier or telegraph company. That the government possesses the power 
to take possession of the franchises and property of such a company 
is settled by the recent decision of the Supreme Court of the United 
States in the New Orleans Gas-Light Company v. The Louisiana Light, 
ete., Company,! in which Mr. Justice Harlan, in delivering the opinion 
of the court, says: ‘‘If in the judgment of the State, the public in- 
terests will be best subserved by an abandonment of the policy of 


1 Sup. Ct. Rep. 252, 264. 
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granting exclusive privileges to corporations, other than railroad com- 
panies, in consideration of services to be performed by them for the 
public, the way is open for the accomplishment of that result with 
respect to corporations whose contract with the State are unaffected by 
that change in her organic law. The rights and franchises which have 
become vested upon the faith of such contracts can be taken by the 
public, upon just compensation to the company, under the State’s 
power of eminent domain.' In that way the plighted faith of the pub- 
lic will be kept with those who have made large investments upon the 
assurance by the State that the contract with them will be performed.”’ 
The only difficult question which can arise in such a case will be the 
question of the assessment of the compensation to be paid by the 
United States. Upon this point there is room for much contrariety of 
opinion. Mr. Cyrus W. Field, who advocates the plan of the govern- 
ment taking possession of the telegraph lines, argues that the govern- 
ment should assess their property and franchises at such a sum that the 
annual interest upon the same at five per cent would equal their pres- 
ent net income. It may be a question whether the government is 
justly bound to pay the Western Union Telegraph Company, for in- 
stance, compensation on the basis of the sum which.fit is able to 
extort from the public by the course of crime against commerce 


which has for many years marked its career. Certainly it ought 
not to pay more than enough to liquidate its stock and bonds at their 
average ruling market rate for, say, a year prior to the time when the 
subject of the condemnation is first stirred in Congress. 


Aw EccrestasticaL TriaL. — Religious communities in Missouri and 
in other portions of the West have recently been very much exercised 
over the result of a trial which took place,before the judicature of the 
Protestant Episcopal Church for the diocese of Missouri. The defend- 
ant was the Rev. H. D. Jardine, a clergyman of that church and rector 
of a parish at Kansas City. _An article affecting bis moral character 
was published in the Kansas City Times, and he brought an action for 
libel against the proprietors of that journal, laying his damages* at 
$50,000. They then went to work with those detective agencies with 
which American daily newspapers are so well equipped, to investigate 


1 West River Bridge Co. v. Dix,6 R.Corp., 23 Pick. 360, 398; Boston & 
How. (U. 8.) 581; Richmond, etc.,R. L. R. Co. v. Salem & L. R. Co., 2 Gray, 
Co. v. Louisa Water Co., 18 How. 71, 83; 1, 35. 

Boston Water Power Co. v. Boston & W. 
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his ** record,’’ so to speak; and the result was, the publication in the 
same paper of a series of charges of gross immoralities of such a char- 
acter as, on grounds of obvious propriety affecting the welfare of the 
church, demanded a formal investigation before an ecclesiastical court. 
Accordingly, a formal charge was preferred, according to a canon of 
the church, by three clergymen, called ** presentors.”’ A court was 
then organized in due form to try the charges, composed of three 
clergymen. ‘The court met at Kansas City, and the respondent chal- 
lenged one of its members on the ground of bias, supporting his chal- 
lenge by his own affidavit. The member challenged made a counter- 
affidavit to the effect that he had not formed such an opinion as would 
influence his decision and such as could not be changed by evidence, 
This, if true (and no doubt the affiant faithfully believed it to be true), 
brought the case within the following statute of the church: ** Such 
challenge shall show the presbyter challenged has prejudged the case, 
or thas formed or expressed such an opinion concerning the facts as 
would influence his decision and could not be changed by evidence.’’ ! 
The challenge, together with these affidavits, was transmitted to the 
bishop, the Rt. Rev. C. F. Robertson, D. D., who overruled the chal- 
lenge, on the ground that no evidence of facts in support of it had 
been transmitted to him, and that the governing statute of the church * 
contemplated that he should decide the cause upon evidence only. 
This ruling seems to have been entirely proper. The respondent having 
been convicted, urged the same matter as ground in support of a mo- 
tion for a new trial; but this was overruled by the bishop on the ground 
that, as the facts were known to the respondent at the time when the 
challenge was made, by not presenting evidence of them to the bishop 
in support of his challenge, he had waived the right to present such 
evidence in support of his motion for a new trial. This, as every 
lawyer knows, is in accordance with the rule which obtains in the or- 
dinary courts of justice, both in civil and in criminal cases, as the 
authorities cited by the bishop in his written opinion on the motion for 
a new trial, quite fully show. A party can not lje by, conceal his 
grounds of challenge, take the chances of a favorable verdict, and then, 
if the verdict goes against him, make his challenge or exhibit new 
grounds of challenge previously known to him, on a motion for a new 
trial. 

Another ground on which a new trial was asked was that a member 
of the court (the same one who had been challenged) went to sleep 
during a session of the court. This could scarcely have been argued 


! Canon XXIV., sect. 16. 2 Canon XXIV., sect. 16, 
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with seriousness, because the member made an aflidavit that he was 
not asleep, but had merely put his handkerchief to his face and rested 
his face on his hands, owing to the fact that he was suffering from neu- 

ralgia. Attention was called to the matter at the time, and the member 

of the court apologized for his seeming want of attention and explained 

that he was not asleep. Similar cases are to be found in the books 

where the same fault on the part of a juror lias been unsuccessfully 

urged in support of a motion for a new trial; and the ruling of the 

bishop in holding that this point was not well taken, is too clear for any 

doubt. 

A more serious point was the manner in which the verdict had been 
made up. The attendance of the witnesses was of course voluntary ; 
no compulsory process was afforded by the law to enforce their attend- 
ance; and therefore the court was obliged to hear them at such times 
as it was their pleasure to attend. When the evidence was all in except 
that of one witness, the members of the court agreed provisionally up- 
on a verdict of guilty, assuming that the testimony of that one witness 
would probably not change the result ; and they accordingly drew up a 
written verdict and all of them signed it, leaving a blank in the date to be 
filled. The court then took a recess, with the understanding that, 
after having received and considered the deposition of this witness, 
they should again meet and conclude upon their verdict. The full 
court never again met; but two of them afterwards met, all having 
been summoned, and, having considered this deposition, and conclud- 
ing that it ought not to change the result, these two members of the 
court filled up the blank in the verdict previously rendered. They 
also, without the previous authority of the third member, added thereto 
asentence of deprivation which, it is claimed by the friends of the ac- 
cused, the canons of the church gave them no power to pass. Upon 
this point of fact — the act of the two members in adding to the verdict 
as previously drawn up and signed — the opinion of the bishop on the 
motion for new trial is silent. But he calls attention to the following 
statute of the church: — 
‘In the matter of the allegation that misconduct was shown by the court in 
reaching, as is charged, their decision before all the evidence was in, the tes- 
timony shows as follows: that, by an understanding in court, the deposition 
of one witness, at that time, and during the course of the trial out of the city, 
was to be taken after the argument had been heard; that the court should con- 
sider the same, and the case not be deemed closed until that deposition was 
filed; and that copies of it should be sent to each of the members of the court; 
which should in the meantime take arecess. Before separating the members of 


the court drew a provisional opinion, and all signed it, with the full under- 
standing that, after having received and considered the deposition, the court . 
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should again meet and conclude their verdict. On the seventh of Octobera 
majority of the court met, all having having been summoned; and having con- 
sidered the evidence in the deposition, which was cumulative and corrobora- 
tive, along with what had been received before, found that it did not change 
the opinion to which they had come on the 25th of September, determined upon 
their decision, and delivered copies, according to the canon, and then ad- 
joarned. The canon on this subject is as follows:} ‘The court having deliber- 
ately considered the evidence, shall before its final adjournment formally pro- 
nounce and declare in a writing to be signed by the members of the court, ora 
majority thereof, its decision upon the charges.’ ”’ 


He then decides that this ground in support of the motion for new 
trial is not well taken, reasoning as follows: -- 


**The bishop finds in the action of the eourt acompliance with the law. The 
canon requires the signatures of a majority of the court to any decision. A 
majority of the court, duly convened, met and acted upon the case, in accord- 
ance with the canon. There is nothing shown which denotes that the minds of 
the court were not in a condition of receptivity until the receiving of the last 
item of evidence. They expressly provided that all previous partial conclusions 
should be held ae provisional, and subject to revision up to the time when the 
verdict should be rendered. The fact that the signature of Dr. Gierlow remained 
as signed when he was present before the recess, especially as after considera- 
tion of all the evidence, he still declared his adhesion to the decision then given, 
could work no substantial harm to the respondent, as the majority, which the 
canon calls for, were present at a meeting of the court, duly convened, and 
passed upon the verdict. It is necessary in all motions for a new trial to show 
that the party seeking a new trial has ‘een injured by the error complained of. 
A new trial will not be granted on account of the misconduct of a juror which 
has been no injury to either party.’’? 


It is quite too plain for argument that, while the conclusion of the 
bishop on this point may be corzect, his supposition that a similar irreg- 
ularity in making up and returning a verdict by a jury in an ordinary 
judicial trial, would not avoid their verdict, is wholly erroneous. There 
are certain essentials which the law, on grounds of public policy, 
deems indispensable to the uniform and safe administration of justice, 
and which can not be dispensed with on the ground that it is not injuri- 
ous or prejudicial to the defendant in the particular case. The preser- 
vation of these rules is deemed essential for the protection of innocent 
persons who may be brought to trial on charges of crime. We appre- 
hend that no case can be found where a verdict upon an ordinary crim- 
inal trial, made up in this way, has been allowed to stand. But it by no 
means follows that the bishop was wrong in holding that, in a trial of 
this kind, such an irregularity ought not to avoid the verdict. It is to 


1 Canon XXIV.,, sect. 21. 2 Hill. on New Trials, p. 40, sect. 4. 
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be perceived that a vital difference between this tribunal and an ordinary 
jury consists in the fact that all the members of a jury must concur in 

the verdict, while here the concurrence of a majority, that is to say, 

two members, was sufficient. Now, leaving out of view their unauthor- 

ized act in changing the verdict over the signature of the third member, 

it appears that the majority did finally concur. The objection, then, 

narrows itself down to this: That the majority did not keep their minds 
in a receptive state until the last testimony was in. This was a question 
of fact, to be determined in view of the testimony which had already 

been given, and of the testimony of this last witness, when compared ; 

and no ground is afforded by the statements made in the opinion of the 
bishop, or by those made on behalf of the accused in the public press, 

for saying that the bishop did not rightly decide it. The fact that the 
court may have had no power to add to its verdict a sentence of depri- 
vation clearly afforded no reason for granting a new trial. If the 
bishop alone had power to determine the nature and extent of the pun- 
ishment, that part of the verdict was mere surplusage. 

Nor was it a tenable position that, although a verdict returned by a 
majority of the court would be good, it was necessary for all the mem- 
bers to be present at the time when the verdict was finally agreed upon. 
Of course, this would be necessary in the case of a jury, because all 
must concur; and there may be a rule in those States, where majority 
verdicts are received in civil cases, which requires the presence of all the 
jury in the jury-room when they deliberate. But in a trial of this kind, 
where there is no presiding judge learned in the law and trained in its 
exact rules of procedure, an attempt to adhere to such rules would, in 
many cases, defeat the ends of substantial justice. A court composed 
three ecclesiastical judges, who in the course of a trial decide all ques- 
tions of law and fact, is not strictly a jury. A more appropriate anal- 
ogy would be a bench of judges sitting on an appeal in a chancery case, 
a court-martial, or a board of public officers. In all these cases, 
where there is no special provision of law prescribing what a quorum 
shall be, the number which is competent to render a decision is a 
quorum. For instance, the St. Louis Court of Appeals is composed of 
three judges. Some of its decisions,‘even in chancery cases where it 
resolves all questions of law and fact, have been rendered by two 
judges only, the third being absent. No one ever supposed that those 
decisions were for this reason void. In one case, where one of the 
judges had declined to sit for a personal reason, a new trial was de- 
manded on that ground, and was denied. If the finding and sentence 
of a court-martial were made up as this verdict was, we apprehend that 
the most that the commanding general would do on reviewing it, would 
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be to re-convene the court, if it had not been finally dissolved, and 
order it to return a new finding and sentence. 

Behind all these questions of irregularities, which can be raised in 
almost every such case by the fertile ingenuity of lawyers, lies the para- 
mount question of guilt or innocence. Upon this question, the bishop, 
having reviewed the evidence, which was taken in writing, seems to have 
had no doubt. The aspersions which have been cast by injudicious per- 
sons upon him and upon the members of the court seem to be highly un- 
just. The evidence was not published, for the reason that it was of such 
a character thatthe publication of it would have been injurious to the 
public morals. Notwithstanding this fact, the members of such a tri- 
bunal are entitled to the same confidence, and to the same presumptions 
in favor of honesty and rectitude of motive, which are almost univer- 
sally accorded to the civil courts and to juries. They had a painful 
duty to perform, and it is not to be supposed that differences of opin- 
ion upon such a question as ritualism would move three clergymen 
known to be upright and honorable men, to depose and destroy a 
brother priest upon accusations of gross immorality not supported by 
sufficient evidence. We, of course, express no opinion upon the guilt 
or innocence of the unfortunate respondent in this case. When the de- 
cision of the bishop refusing him a new trial had been pronounced, and 
he saw that his ruin was past recall, he ended his earthly sufferings with 
a dose of chloroform. This tragic conclusion of his trial has excited 
a deep and just sympathy, and has moved many inconsiderate people 
to the conclusion that he was unjustly dealt with. A brother clergyman 
preached a most eloquent and affecting funeral sermon, but it was most 
harsh and unjust in its arraignment of the court which had tried him, 
and in its implied arraignment of the bishop who had given sentence 
on the verdict. It was scarcely consistent to say in one part of the 
discourse that the deceased had not committed suicide, and in another 
that he had been done to death by the malice of false accusers. Never- 
theless the conduct of this clergyman, and of several others who maintain 
and assert their belief in his innocence, and who still defend his memory, 
is, save for their excess of zeal, honorable and chivalric. If guilty, he 
was none the less entitled to deep sympathy, for he suffered greatly for 
faults which are more or less common to human nature. If innocent, 
the regret which should be felt at the result of his trial can not be 
measured. But we nevertheless say, looking at it from the standpoint 
of a third person, not unacquainted with the course of the administra- 
tion of justice, that the court which tried him, and the bishop who 
passed sentence upon him, are, for aught that has yet appeared, entitled 
to the full confidence and justification of the public. 
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THE ABOLITION OF PRIVATE SEALS. 
To the Editor of the American Law Review : 

Mr. David Dudley Field’s statement as to seals is not true of Tennessee. 
There has been no distinction here between sealed and unsealed instruments 
executed by individuals, since the Code of 1857-8. J. B. HEISKELL. 
MEMPHIS, TENN. 


THE ABOLITION OF PRIVATE SEALS. 
To the Editors uf the American Law Review: 

David Dudley Field, in his recent address at Dalhousie University, is in error 
in stating that no member of the legal profession had ‘lifted as much as his 
little finger’? to remove the blot of maintaining the common-law distinction 
between sealed and unsealed instruments. A number of States have, by enact- 
ment, changed the rule of the common law. I can not give them all, but In- 
diana is one:! ‘There shall be no difference in evidence between sealed and 
unsealed writings.”’ * * * In force September 19, 1581. 


Respectfully, T. M. Besson. 
GREENCASTLE, IND. 


PROBATE JUDGES UNLEARNED IN THE LAW. 


To the Editors of the American Law Review: 

Your article, ‘‘ Probate Judges Unlearned in the Law,’’ in September-October 
number of the Review, and Judge Woerner’s letter in respect thereto, published 
in last number, cause me to call your attention to the fact that the State of Missis- 
sippi has succeeded in ridding itself of the evils pointed out in your article, and 
ithas done so by adopting substantially the plan proposed by Judge Woerner. 

By the constitution, adopted in 1869, a chancery court was established and 
probate jurisdiction was conferred on it. The chancery court districts and the 
circuit court districts of the State are the same, and a circuit judge and a chan- 
cellor are appointed for each. They receive the same salary. Two chancery 
courts at least are held each year in each county. The ministerial business 
pertaining to the probate jurisdiction of our chancery courts is attended to by 
the clerks in vacation, or at rules held in each county by the clerk on the first 
Monday in each month. The clerk’s actions are subject to review by the court. 
The plan suggested by Judge Woerner for Missouri has been put to the practi- 
cal test here and found to be admirable in every particular. The provisions of 
our Revised Statutes, 1880, contain many amendments and improvements on the 
act which first put the ‘‘plan’’ in operation, and it is believed by our lawyers 
generally that it admirably presents the details of the system. 

In 1871 a statute was passed prohibiting the maintenance of suits to recover 
property sold by orders of probate courts after one year from its passage, with- 
out any saving to infants or any body else, in cases where the purchase-money 
was paid in good faith. We are thus rid of ‘‘ Unlearned Probate Judges” and 
the evils which for years they inflicted on the people of the State. 


BROOKHAVEN, MIss. R. H. THompson. 
! See Rev. Stats. of 1881, par. 450. 
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AMERICAN REPORTS DIGEST, 25-48. A Digest of the Decisions of the Courts of Last Re. 
sort of the Several States contained in the American Reports, from Volume 25 to 48 
inclusive, with an Index of Notes. By IRVING BROWNE. 1877-1884. Albany: John D, 
\Parsons, Jr. 1885. 

Mr. Browne says on a fly leaf, ‘‘some books are to be tasted; others are to 
be swallowed; and some few are to be read and digested.’’ He might have 
added that some few are to be sold to the ragman. Certainly there is no man 
among the noble little army of law-book makers who can chew a dry literary cud 
and get the juice out of it quicker than Mr. Browne can. 

The first eighty-six pages of this volume are taken up with a table of cases 
overruled, doubted and denied —a conspicuous commentary upon the uncer- 
tainty of ‘‘ judge-made law.’’ Would it not be worth while to have a commis- 
sion merely to settle and codify the disputed law? A commission of poli- 
ticians would be better than no commission at all. They might do something 
towards settling most of the unsettled law that has been put forward, affirmed, 
defended, and then doubted, denied or overruled. There is in this volume an 
index to the many excellent notes which are found in the American Reports, 
and which show the industry and learning of the editor. The whole is followed 


bya table of cases reported. The titles are systematically arranged; the state- 
ments of doctrine are clear; the cross-references are numerous, and altogether 
it has all the points of a good digest, except a table of statutes and constitutional 
provisions which have been construed. 


JONES’ FORMS IN CONVEYANCING. Forms in Conveyancing, Comprising Precedents for 
Ordinary Use, and Clauses adapted to Special and Unusual Cases, with Practical Notes. 
By LEONARD A. JONES. Boston and New York: Houghton, Mifflin & Co. 1886. 

We ought to premise, by way of apology, that the learned author of this work 
has sent a copy to the present writer with the request that it be not noticed in 
this REVIEW, of which he is one of the editors. While this manifests a proper 
sense of delicacy on his part, it seems to the writer that it is not a good reason 
why the REvrew should withhold from the profession a brief statement of the 
merits of so important a work. 

No work was more needed this. No person was more competent to write it 
than Mr. Jones. A great many books of forms have been issued, but most of 
them have been the work of incompetents, have been in many respects erroneous 
and misleading, and have resulted in making litigation and work for lawyers. 
A work by a competent conveyancer and a trained investigator, giving the forms 
of conveyances which are either prescribed by statute in particular States, or 
sanctioned by judicial decisions therein, or which are agreeable to the general 
principles of the law, was much needed. We believe that this is such a work. 
We are not able to speak with the experience of a practiced conveyancer, but 


1 Several books are unavoidably held over for future notice. 
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the studies which we have pursued and the professional work which we have 
done, have led us frequently in this direction; and we feel safe in predicting 
that this will prove a very satisfying book to the profession. 

It undertakes to give general forms for acknowledgments, according to the 
statutes of several States, and precedents of forms of agreements, appoint- 
ments, indentures of apprenticeships, submissions to arbitration, assignments, 
assignments for the benefit of creditors, powers of attorney, conditions in auc- 
tion sales of real estate, agreements between author and publisher, bills of sale, 
ponds, building contracts, charter parties, compositions with creditors, deeds, 
guarantees, leases, mortgages, mortgages of railroads, notices, partnership 
articles, party-wail agreements, assignments of patents, pledges and collateral 
securities, railroad consolidations, releases, separation deeds between husband 
and wife, settlements, trade-marks and wills. 

The work has a well constructed index, directing the attention to every sub- 
ject embraced in it, and also under the names of the different States, to matters 
which are peculiar to each State. 


THE HISTORY OF NUNCOMAR AND THE IMPEACHMENT OF SIR ELIJAH IMPEY.» By SIR 
JAMES FITZJAMES STEPHEN, K. C. 8.1. one of the Judges of the High Court of Justice, 
Queen’s Bench Division. In two volumes. London: Macmillan & Co. 1885. 

These two volumes are intended, as the learned author informs the reader, as 
a sort of introduction to an account of the impeachment of Warren Hastings, to 
the preparation of which he has devoted much time. 

The story of Nuncomar, the implacable enemy and ready accuser of Hastings, 
is here told with an absorbing interestand clearness. The points of his career; 
the grounds of his accusations; his perfidy and villainy; the charges of con- 
spiracy and forgery preferred against him; and his trial before the Supreme 
Court of Calcutta, of which Sir Elijah Impey was then chief justice, are sketched 
with a clear, strong hand, and the interest of the story itself never fags from be- 
ginning to end. 

The story, moreover, is told with judicial calmness and temper, and the evi- 
dence at hand, which evidently has been thoroughly studied, is stated and 
weighed with candor and impartiality; and no one can read these volumes with- 
out feeling that the learned author has fully accomplished one of the objects 
naturally falling within the scope of the work, to exonerate the memory of 
Impey from the dreadful imputations heaped upon it in that brilliant essay of 
Lord Macaulay on Warren Hastings. 

To the lawyer these volumes have a twofold interest and value. They pre- 
sent a clear, concise and entertaining statement of two celebrated trials: one 
the trial of Nuncomar, and the other the proceedings for the impeachment of 
Impey in 1878, in which he was charged with gross, unjust and scandalous im- 
partiality in the conduct of said trial. And they trace with admirable skill the 
methods of criminal trials, and the introduction of the English law into India, 
as also the growth of the law in several particulars, especially in criminal juris- 
prudence. 

It is to be hoped that the learned author will feel encouraged by the recep- 
tion of this present work to complete and give to the public his account of the 
impeachment of Warren Hastings, which, judging from the work here reviewed, 
will undoubtedly prove a valuable contribution to legal literature. J. K. 
VOL. XX 8 
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CaRk TRUST SECURITIES. A Paper Read at the Eighth Annual Meeting of the American 
Bar Association. By FRANCIS RAWLE, of the Philadelphia Bar, Reprinted from the 
Transactions of the Association. 

This is a learned and apparently exhaustive monograph of 48 pages upon a 
species of mortgage security which has very much come into vogue in recent 
years. 


ABBOTT’S TRIAL BRIEF. A Brief for the Trial of Civil Issues before a Jury, etc.,etc. By 

AUSTIN ABBOTT. New York: Diossy & Co. 1885. 

This is a pamphlet of 200 pages, prepared in the form of a lawyer’s brief, giv- 
ing the principal rules of practice and evidence peculiar to jury trials. The 
work is not local, but the statements of doctrine apply to such trials in all 
courts, State and Federal. The author is one of the best trained law writers in 
the country. We have looked through the little book with a good deal of at- 
tention, and have used it some, and have no hesitation in saying that it is likely 
to prove a very useful book of reference in the library of any practitioner. 


MYER’S FEDERAL DEcISIONS. Vol. VIII. St. Louis: The Gilbert Book Co. 1885. 


Procéeding with the titles of the law in their alphabetical order, this volume 
begins with ‘‘ Contracts ’’ and ends with ‘ Conversion.”’ It is not quite as large 
as the other volumes, but is printedin the same creditable manner as the others. 
Dr. Edmund Bennett, of Boston, certifies to the judicious manner in which the 
editor has selected the cases on contracts which are printed in full and those 
which are digested merely. Most of this volume is taken up with the subject 
of contracts, and, as a work upon contracts, embracing all the published decis- 
ions of the Federal courts, either in full or in the form of abstracts, it is an ad- 
dition of great value to any law library. 


PIGGOTT ON ToRTS. Principles of the Law of Torts. By FRANCIS TAYLOR PIGGOTT, M. 
A., LL. M., of the Middle Temple, Barrister at Law, etc. London: Wm. Clowes & Sons, 
27 Fleet St. 1885. 

This work, as its title indicates, undertakes to deal with leading principles, 
but sets out the holdings of the courts in particular cases to a considerable ex- 
tent. It is an octavo of about four hundred pages, and about seven hundred 
cases are cited. We have not examined it sufficiently to be able to venture 
an opinion as to what rank it is entitled to take in legal literature. It belongs 
to a series of books which are sometimes called ‘* monographs,”’ but it is not 
strictly a monograph, which word has come to mean something in the nature of 
a short treatise upon a limited topic in the law. It is needless to say that it 
bears no comparison whatever with our leading American work on the same 
subject by Mr. Justice Cooley. We apprehend that it is, however, of a char- 
acter to be useful in the hands of a student of the law. The author deals 
with leading principles, and he illustrates them for the most part by making use 
of what may fairly be called the leading cases. 


CHALLIS ON REAL PROPERTY. The Law of Real Property chiefly in Relation to Convey- 
ancing. By HeNRY R, CHALLIS, M. A., of the Inner Temple, Barrister at law. Lon- 
don: Reeves & Turner, 100 Chancery Lane. 1885. 


No doubt a good deal can be learned from this book concerning the English 
law of real property. We very much doubt, however, whether the American 
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student can derive as much benefit from it as from American works on the same 
subject. The century which has elapsed since the separation of the American 
colonies from the mother country has wrought such changes in the law of real 
property in the United States, that there are on almost every topic in this de. 
partment of the law, except possibly that of easements, and sometimes even 
upon that, essential differences between our law and that of England. This is 
an octavo of a little more than 400 pages. The number of cases cited is small; 
it is manifestly not an attempt to cover the subject thoroughly. A great many 
small books upon the most extensive titles of the law are being issued by repu- 
table English publishers, and we are really surprised that such books can be 
marketed. They are good enough, no doubt, as far as they go, but they neither 
state the leading principles in a condensed form, citing many cases and thereby 
affording an index to the adjudications, nor are they thorough treatises upon 
any single topic. 


STEPHEN’S DIGEST OF THE LAW OF EVIDENCE. American Edition. By GEO. CHasE, LL. 
B., Professor in the Law School of Columbia College. New York: Printed for the Editor. 
1885. 


The editor need not be ashamed of his work in annotating this most valuable 
book, and we hope he will make something out of it. He seems to have adopted 
the idea of being his own publisher, and we are not prepared to say in advance 
that he is unwise in so doing. The proof of the pudding is in the eating, and if 
he has the time to do that of which publishing largely consists, make the pro- 
fession acquainted with his work and its merits, he will sell it as well as he 
would if he called himself a publisher. His annotations are very numerous, and, 
so far as we can see, judicious. We had occasion to use it the other day upon 
a doubtful point in the law of evidence, andimmediately found what we wanted. 
We have no difficulty in saying that he has succeeded in making a very thorough 
index, which is one of the chief points of a lawbook. We cordially recommend 
it to the attention of the profession. 


POEMS OF THE LAW. Collected by J. GREENBAG CROKE, Editor of “ Lyrics of the Law.” 
San Francisco: Sumner Whitney & Co. 1885. 


This is a collection of legal poetry, if such an expression is not a solecism. 
It contains some good things, and altogether is a better book than the “ Lyrics 
of the Law,”’ by the same collector, which contains one or two rather unsavory 
pieces. This book contains ‘‘ General Average,”’ first published in Harper's 
Magazine, written by William Allen Butler, who now enjoys the honor of being 
the President of the American Bar Association. It also contains “A Roman 
Lawyer in Jerusalem,’’ which is a powerful defense, from the standpoint of a 
lawyer, of Judas Iscariot, written by W. W. Story, the sculptor and poet, son 
of the late Mr. Justice Story. Other poems ofthis collection are ‘‘ Ye Ballad of 
Chancerie,”’ from Punch; ‘‘ Jacob Omnium’s Hoss,”’ by Thackeray, first pub- 
lished in Punch; ‘* The Conveyancer’s Guide,’’ by an anonymous author; ‘* The 
Pleader’s Guide,’ attributed to James Anstey. The poems entitled ‘‘ General 
Average ’’ and ‘‘ Ye Delectable Ballad,’’ are rudely but expressively illustrated. 


Some of these Poems are “ annotated.’’ Would it be a book for lawyers if they 
were not? 
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UNITED STATES SUPREME COURT REPORTS, VOLUME TWENTY-FIVE. United States Su- 
preme Court Reports, Vols. 98, 99, 100, 101, embracing all the Opinions in 8, 9, 10, 11 Otto, 
with others. Cases argued and decided in the Supreme Court of the United States in the 
October Terms, 1878, 1879. Complete Edition, with Head-lines, Head-notes, Statements, 
of Cases, Points and Authorities of Counsel, Foot-notes to Parallel References. By 
STEPHEN K. WILLIAMS, Counselor at Law. Book XXV. The Lawyer's Co-operative 
Publishing Company: Newark, Wayne County, New York. 1885. 

The title page sufficiently indicates the character of this work. The enter- 
prising publishers have now brought this series down to the year 1879, and in 
two or three more volumes they will be up to date. In this volume there is 
a memorandum to the effect that, wherein any case reported varies from the 
same case reported in any other series, it strictly follows the record in the clerk’s 
office at Washington. ‘‘ This,’? the memorandum goes on to say, ‘ has seemed 
to render pertinent the publication of proper authentication of some of the 
others reported, reasons for which will be observed by comparison with the 
former edition. We have not deemed it within our province to omit or amend 
any part of any opinion, but have assumed that all preferred to have the opinion 
of the court in its full extent, including its statement of facts and head-notes, as 
also that of the dissenting opinion and the authorities relied upon by counsel on 
the argument.’’ This memorandum conveys a hint which deserves attention. 
The profession will be curious to know to what extent the official edition of 
these reports varies from the authentic opinions of record in the clerk’s office 
at Washington, and who is responsible for the variation. If the decisions of 
the highest court in the country are not reported strictly as rendered, the pro- 
fession ought to know it, and the publishers of this series have conferred a 
substantial favor upon their professional brethren by informing them of it. 

The publishers of this series intend to go on with it and keep it up as a series 
of current reports of the court, and they do not intend to discontinue it where 
the Supreme Court Reporter, published by the Wests, of St. Paul, begins. The 
co-operative series is characterized by good reportorial work and the cases 
are usefully annotated. The subscribers to this series will be glad that it is te 
go on, so that they may have a uniform and continued series of these reports. 


Vow HOLsT?’s CONSTITUTIONAL AND POLITICAL HISTORY OF THE UNITED STATES. Chi- 
cago: CALLAGHAN & Co. 

The constitutional history of the United States may be divided into three 
epochs. The first,ending with the adoption of the national constitution, has 
been treated by Bancroft. The second is the epoch of the interpretation and 
exposition of the old constitution, which may, for convenience, be deemed pro- 
longed down to the outbreak of the rebellion, although the leading principles 
and ideas of constitutional construction and interpretation had been authorita- 
tively announced while Marshall yet presided over the Supreme Court. The 
period embraced in this epoch, down to the year 1856, has been treated in the five 
volumes now before us. The third epoch begins with the outbreak of the rebel- 
lion and is remarkable in three important respects : — 

First. For the new standpoint which the exigencies of a gigantic rebellion 
afforded to the great departments of government from which to view and con- 
strue the existing constitution —a standpoint which it was impdssible fully and. 
accurately to conceive a priori, and from the very imagining of which Webster 
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drew back with horror. But the exigencies of the war, and the necessities of the 
national existence afforded new views and projected new lights, thereby inducing 
the modification of accepted doctrines or the invention of new ones. A new 
rationale of constitutional construction has been put forward, in the theory, or 
fact, of ‘‘ war necessity,’? which may in the future become a fruitful stock of 
novel constitutional doctrines. 

Second. It was a constitution-making epoch. The lustrum following the 
suppression of the rebellion witnessed the adoption of three all-important amend- 
ments to the constitution, whose far-reaching consequences can not be predicted « 
He would be bold, indeed, who should undertake to forecast the remote 
consequences of the adoption of the fourteenth amendment, which re-affirms the 
most vital principles of magna charta on which seem perpetually to hinge the 
great practical problems of human freedom and constitutional liberty. 

Third. It is remarkable also for the activity with which constitutional 
doubts and difficulties have been raised, as well as for the ingenuity displayed in 
their solution. 

It is supposed that Von Holst’s work will end with the close of the second 
epoch. Its real beginning is with the second epoch, although on the back of the 
tirst volume are emblazoned the figures 1750-1832, for what reason we are un- 
able to discover. 

Having premised this much, concerning the scope and limitations of the work 
in time, before touching upon its character and contents, we can not forbear 
an allusion to its title. It is generally understood that, outside of the realm of 
fiction, the title is some fair exponent of the character of a book. This work 
purports to be a ‘constitutional and political history of the United States.” 
Whoever reads this title of the work, bearing in mind the character of the works 
of Hallam and Bancroft, naturally expects to find here’ a wealth of consti- 
tutional lore. The title of the work suggests it; its portentous bulk indi- 
cates it. But life is fed on illusions, and this is one of them. In justice to 
the author it should be said, that in the translator’s note to the second volume, 
we are informed that the title of the first volume of the German edition of this 
work is, ‘‘ Verfassung und Demokratie der Vereinigten Staaten von Amerika,” 
which may be freely translated as, ‘‘ Democracy and the Constitution (or form 
of government) in the United States.’’ The first volume of the work may be 
almost thus entitled, but it is not a history and has no just claim to that name; 
and it seems by the note that the translator is responsible for the English mis- 
nomer of the first volume. But the author bestowed upon the second volume 
the title thenceforth to be impressed on the work, ‘“‘ Verfassungsgeschicte der 
’ Vereinigten Staaten seit der Administration Jacksons.’? The word ‘* democ- 
racy,’’ is dropped and we are to have thenceforth: ‘* The Constitutional History 
of the United States from Jackson’s Administration;’’ and in the note it is 
claimed that the second volume fulfills the promise of the title. But, in fact, 
that feature of the work which is termed democracy is quite as conspicuous in 
the second volume as in the first; and the later volumes merit the title consti- 
tutional history still less than the first. The first two volumes might be fitly 
entitled, ‘‘ Views and Criticisms of Democracy and of the Worse Phases of Its 
Political Development in the United States.” The third volume might be truth- 
fully entitled, ‘‘ An Historical Account of the Spoliation of Mexico by the An- 
nexation of Texas.’? The fourth and fifth volumes are really ‘‘ Materials to 
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Serve for the History of the Anti-slavery Agitation from 1850 to 1856.”” If the 
entire work is to bear one title correspondent to its real character, it might be 
called, ‘‘ Views and Criticisms of Democracy and Material to Serve for Its 
History in the United States ’? —from a pessimistic standpoint. 

The first volume contains 505 pages, professing to cover the important 
period of 1750-1832—a period of eighty years. It embraces the era of the 
colonial congresses, yet the work does not refer to them; of the confederation, 
yet barely alluded to; of the formation of the old constitution and of the 
larger half of the period of its exposition during the second epoch. But while 
the author only devotes 505 pages to this great epoch, in the second volume 
700 pages are given to the comparatively brief period of 1828-1846. In the first 
chapter of this volume we are told truly that Jackson’s administration consti- 
tutes in more respects than one an important epoch in the history of the United 
States; yet of the 750 pages of this volume, over 250 pages are given to Van 
Buren and his administration of four years, and.only 147 pages to Jackson’s ad- 
ministration of eight years. Webster’s great debate with Hayne, which is one 
of the landmarks of our constitutional and political history, and which, in 
its remote influence on the sentiment of nationality, can hardly be overesti- 
mated, barely receives a passing allusion. There is yet no index to the contents 
of the work, and we speak from memory; but if we do not wholly err, there is 
not a single allusion to the Dartmouth College Case — that case of yet unmeas- 
ured significance in the constitutional history of this country, —one of the few 
decisions of our Supreme Court of tremendous import and which involves that 
pregnant question to the future — whither are we tending? —a question whose 
solution is ever imminent but still unsolved—the question at issue between 
corporate monoply and reserved popular rights and sovereignty, —a case which 
all admit must again be reheard at the bar of the courts or at the bar of the 
people, and which is not unlikely to cut as conspicuous a figure in our history 
as the trial of Hampden or,of the bishops in the history of England. But in 
compensation for these grave omissions, sixty pages are given in volume IV. 
to the episode of Kossuth’s visit to this country, which entered, neither as condi- 
tion, cause nor effect, into the course of our constitutional history. To the peo- 
ple of this country, this episode in any of its phases is worthless as history or 
as instruction. It must be confessed, however, that his exposition of the mo- 
tives of Webster’s diplomacy in that affair,! places Webster in the light of a 
Bombastes Furiosv, and will afford delightful reading to European enemies of 
democracy. Young America having gone quite out of fashion with the best liv- 
ing leaders of public opinion here, we can begin to see ourselves then as others 
saw us, and admit that Webster’s bombast verged on the ridiculous. But even 
in that he was impelled by the patriotic motive to strengthen the Union; while 
in his debate with Hayne, which is passed in silence, he has an air of unequalled 
grandeur which is appreciated wherever patriotism exists. 

One of the chief threads in the chain of our constitutional and even political 
history is to be traced in the adjudications of the Supreme Court of the United 
States. In that respect, the history of this country is peculiar, and this pecu- 
liarity constitutes a potent factor in the destiny of our institutions. To disre- 
gard the agency of that tribunal in our constitutional history is to leave it 


1 Vol. IV., p. 71 et seq. 
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unwritten. These adjudications have almost wholly escaped recognition inthis 
work; the controversies thatled to them, and the mighty intellectual contests 
in that high forum where have been delimited the boundaries of power between 
the nation and the States; between this nation and other autonomous tribes and 
nations within the empire; where in one decision the rights of three millions of 
people were settled by being annihilated; — so far these forensic controversies 
have received altogether less consideration and less space than the brilliant but 
erratic Kossuth or Lopez, the filibuster.1 While the significance of these and 
other such forensic controversies, which have engaged on either side the bright- 
est minds and ripest statesmen of the republic, are not deemed worthy of treat- 
ment adequate to their dignity, there is a graphic description of the cut of Van 
Buren’s whiskers, and of the sumptuous neatness of his dress; and a grave in- 
timation that one of the causes of Fremont’s nomination as a candidate for the 
highest office in the gift of the nation was the fact that ‘‘ he had secured the 
beautiful and intelligent daughter of the aged Senator Benton as a wife by an 
elopement.”’ 

The best thought and the largest space are given in this work to the anti- 
slavery controversy; yet, as we remember, no fruitful word or consideration 
has been devoted to a series of events of the highest import in that struggle, 
the secession of the churches, which was the prelude to the secession of the 
States, and stirred so profoundly the national conscience and attested the crystal- 
lization of public sentiment on the slavery question. Yet the author, with ap- 
parent sincerity, maintains that he had caught the spirit of our life and 
institutions, judging from the language of the preface: ‘Several European 
critics of my work have been of opinion that my judgment of the American sys- 
tem of government and its working is an almost unqualified condemnation, and 
Ido not doubt that some American readers will receive the same impression 
and laugh at my claiming to ‘feel’ with the people of the United States. Yet 
the claim is well founded. I came to the United States as an emigrant, and one 
of the first things I did was to have my declaration of intending to become a 
citizen registered in the City Hall of New York.’’ The chain of logic is incom- 
plete; to complete the proof, it will be necessary to know that the learned doc- 
tor has taken out his naturalization papers. To native Americans, who have 
seen the manufacture of fresh voters on the eve of election day, the humor of 
this demonstration is quite irresistible. One is reminded of Sidney Smith’s 
bon mot on the Scotchman who couldn’t see a joke. The only refutation neces- 
sary of the author’s belief that he is en rapport with the life and spirit of our 
people is the anomalous reason which he puts in proof, but the absurdity of 
which is obvious to one who has lived a part of that life. The argument is 
about as convincing as would be one by Grote that he felt with the people of 
ancient Greece, because he once ascended the acropolis; or by Mommsen that 
he had caught the spirit of the Roman empire, because he had visited the cata- 
combs. 

While chief events in our constitutional and political history have been over- 
looked or lightly treated, trivial facts have assumed importance by the method 
of interpreting them into significance — a method which is not only frequently 


1 Fifty-five pages are given to these two 2 Vol. 5, p. 371. 
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misleading, but destroys the true proportions of history. Speculative and fer- 
tile minds are easily tempted by this method; it gives scope for display of 
mental brilliancy and ingenuity; but its indulgence in the composition of his- 
tory is almost always a fault, since it substitutes for facts speculations, which, 
however, ingenious and brilliant, can not usurp the domain of facts. This 
tendency or fault is illustrated in numerous pages of this work, which, more- 
over, are largely occupied with mere gossip and tittle-tattle of public life, and 
which, if used at all, should be thrown into foot-notes or buried in an appendix. 
It would fill nearly as much space, and to students would be a great saving of 
time. While they would thus get all that is really important in much less time, 
the European reader and the specialist could rammage the notes or appendix 
for such information as ‘‘ at least in the free States the newspapers made their 
way even into the dwellings of the masses.’’ Whatever may be the value of 
such historical matter in this country, the peoples of Europe, who may read, on 
the one hand, the accounts of our political vices and the baseness and littleness 
of the most of our public men, — elected by the people, — and, on the other hand, 
the general diffusion of newspapers and intelligence among the masses, will 
find here few reasons and no arguments in favor of democratic representative 
government.! 

It would be impossible to demonstrate more clearly the author’s mistake in 
supposing that he feels with the American people and has caught their spirit by 
landing at Castle Garden, or by registering his intention to become a citizen, 
than by the misconception displayed of the motives of the anti-slavery and so- 
called pro-slavery parties, and especially of the advocates of compromise meas- 
ures during the agitation of the slavery question. Victor Hugo never rose to 
loftier altitudes than when he said, after the great Napoleonic struggle: ‘To 
God it is not pleasing that I should pretend to cast the blame upon those who, less 
austere, environed the master of the world with theiracclamations. This man, 
after having become the star of a nation, had become its sun. One could with- 
out crime be dazzled. * * * Has he who has not combated the right to 
judge? * * * Let us be just towards all, towards those who have ac- 
cepted the emperor for master, as towards those who have accepted him for an 
adversary. Let uscomprehend the enthusiasm and honor the resistance. Both 
have been legitimate.” 

The South, with which Dr. Von Holst has to deal, inherited slavery. Children 
ought not to answer for the sins of their fathers; but they do thus answer 
through physical suffering, moral blight and atrophy. If the moral sense of the 
South grew dull as to the real nature of slavery, the causes are obvious. The line 
of Pope isapropos: ‘We first endure, then pity, thenembrace.’’ Surrounded 
by a dense servile population, to the South it was a constant menace, like an 
universal, hideous somnambulism; and to many, emancipation seemed more per- 
ilous than slavery. At any rate, the Federal republic could not have begun to 
exist without the toleration and quasi-protection of slavery by the constitution. 
The thousands of the North who favored compromise were enchanted by the 
music of the Union sung by the siren tongues of Clay, Choate, Everett and a 


1 Vol. 4, pp. 218, 222, note 223; note et passim. partisan writings of some atrabilious 
The author often rests his defamationorde- grumbler, of which our system develops so 
traction of our public men on passionate many. 
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noble galaxy of eloquent patriots swayed by a pure and lofty patriotism. In the 
disruption of the Union they saw opened a bottomless abyss of misery and suf- 
fering; in the integrity of the Union, they saw the felicity of unborn millions 
and foresaw ultimate universal freedom. Others hated slavery with a hatred so 
intense that they would not and could not wait; and the conflict was irrepressible. 
But the historian should be just towards all. Let us honor the love of freedom 
as a motive, but let us not fail to comprehend and vindicate patriotism, even 
though misguided. History is essentially catholic, tolerant of differences of 
opinion, broad and charitable in judgment. Partisanship in history not only 
disfigures but degrades it from its office, and does incalculable violence and in- 
jury in tearing open afresh wounds that may be kindly healing. History thus 
written abdicates its functions; it ceases to instruct; it is bigotry, not philos- 
ophy teaching by examples. 

While nearly all parties and party leaders suffer more or less of injustice in 
this work, except only the Abolitionists, the Northern Democrats and conserva- 
tive Whigs are conspicuous marks of scorn and obloquy. While it is lament- 
ably true that the American character never sunk so low as during this epoch; 
while political poltroonery and obliquity of moral] vision were never so signal, 
yet never was a people so bound fast by fate, so subdued by the logic of events, 
or bent so low by the Atlantean burden of their heritage. Escape seemed im- 
possible; the future was dark and inscrutable. Party leaders lost the initiative 
and became the slaves of their respective roles. There were, in truth, no lead- 
ers of opinion and of events except the Abclitionists. The great triumvirate. 
was gone; the new triumvirate had not yet fully arisen, and all the rest drifted 
helplessly with the tide. But is all this a sufficient reason for elaborating on all 
the faults and exhausting all the petty details of the meanness of the time? 
Judging by the character of events and of leaders, as portrayed by Von Holst, 
only a negative answer can be given, unless, indeed, there is an ulterior object 
to be accomplished in moulding opinion in Germany. 

Volumes four and five cover the period 1850-1856, in nine hundred and fifty 
pages, which sorely call for the pruning knife. They should be condensed 
into half the space. The first edition might not have been so profitable, but 
more editions would have been called for. But the disproportion of the treat- 
ment increases with each successive volume. The fifth volume, covering only 
a period of two years, 1854-1856, contains four hundred and ninety pages of solid 
matter. Every American patriot will wish to read his country’s history, but, 
although all knowledge may be in itself good, men have not eternity to read in; 
and if the succeeding twenty-five years were to be similarly treated, it would 
occupy the space of twenty or twenty-five portly volumes. The task of wading 
through such a ponderous mass of matter would appal the stoutest heart. This 
style of treatment evinces some fault in execution or design; for in the grave 
language of a great historian, ‘‘in people’s lives and in the affairs of the world 
there are many movements of no significance; and those facts only which have 
had some weight and some duration are to be noted for study and comprehen- 
sion.”” 

Besides many omissions of large events and much magnifying of small ones, 
frequent and extended passages are occupied with abstractions which are sterile, 
and with excessive refinement in interpretation of springs of action and mo- 
tives of policy which are necessarily often conjectural and shadowy. We cite a 
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single sentence out of a multitude, in illustration of the general tendency to re. 
flections which are worthless and to meaningless verbiage: ‘‘ Any one who 
allows his judgment to be guided by common sense, without too anxiously 
studying the subtleties of international law beforehand, will unquestionably be 
of the opinion that Spain had reason to complain of the United States; ’’ a sen- 
tence in which the last nine words contain all there is, expanded into thirty-eight! 
And it would be difficult for a German philosopher, in the most halcyon moments 
of inspired obscurity, to tangle in a more intricate web of verbiage a trite ob- 
servation taken from the chapter on the growing popularity of slavery: ‘‘ Hence 
it was forced to turn its attention more and more steadfastly to regions in which 
it would presumably be equal to this competition; for that the extension of slave 
territory was the condition precedent of the maintenance of its existence was 
now so clear that it no longer hesitated to defend its demand for continued ex- 
pansion by an annihilating judgment on the economic nature of slavery.” 

Fourteen pages are occupied with nebulous reflections which form the general 
conclusion of the Kossuth incident. Many other passages equally diluted could 
be cited,‘ and to these might be added the ample prologues to many chapters 
containing abstract and pointless dissertations of political philosophy. 

We have alluded to the obscure and tangled phraseology in which the idea 
is sometimes swaddled and well nigh strangled. Style, to be sure, is a minor 
feature of an historical work; but lucidity of phrase, if not elegance of form, is 
an integrant and indispensable trait of good historical narrative. In the preface 
of the fourth volume, the author, speaking of the impotence of the professional 
politician during the “ irrepressible conflict,’’ says: ‘‘ Seldom has the What, that 
is the Essential in a process of development in the world’s history and the life of 
a great civilized people been so little influenced by what the holders of political 
power have done or left alone as in this case. What they didand what they left 
undone had a modifying effect only on the How of the process, and even on that 
only in a surprisingly small degree, because the leading politicians themselves 
were a necessary product of those actual circumstances. The more deeply one 
studies the sources of the history of these six years, the more irresistibly does 
the recognition of this fact force itself upon the mind, until at last it becomes 
hard to understand how there can still be unprejudiced men, in both camps and 
among those who stood anywhere between them as spectators or fellow-actors, 
who see in it nothing but an empty hypothesis.”’ Here are three sentences, neither 
of which is as long as can be found in Cicero or Choate, but nothing in them ex- 
acts such athletic efforts to release the imprisoned idea as the first two sentences, 
while the last one might well excite the envy and despair of Talleyrand. Butthe 
author continues: ‘I believe that in this volume I have made a not entirely un- 
important contribution to the proof of the allegation made above, a proof which 
it is my firm conviction will yet be furnished by the investigation of the history of 
slavery —I deliberately say slavery, and not slavery question — in such a shape as 
to put it forever beyond the possibility of dispute. In my opinion the volume could 
become such a contribution, only provided I discussed this period with an exhaust- 
iveness which, spite of any endeavor to treat only of that which is indispensabie to 


1 Vol. 4, p. 50. 4 Vol. 4, pp. 235, 237, 238; Vol. 5, pp. 370, 
2 Vol. 5, p. 448. 371, 470-80. ; 
8 Vol. 4, pp. 87-100. 
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the understanding of the subject in hand, may weary many readers. This minute 
and critical entering into details was all the more necessary since this period has, 
in many respects, especially as regards the ‘ finality’ question and Know-Nothing- 

ism— partly because of its unrefreshing character, and partly because of the 

tangled and intricate nature of its history — been, in a special degree neglected, 

not only by investigators, but even by party writers. It was, therefore, even 

more imperative than in the previous volumes, so far as space at all permitted, 

to prove my position from the original sources, verbatim.”” The frankness of 

prefatory admissions anticipates, but does not disarm the just criticism that 

the work is not properly history —is not a grave judgment calmly matured and 

drawn out, with appropriate notes and references to the evidence on which it is 

founded; but is an argument, an agglomeration of testimony, reasonings and 

passionate objurgation. If the apology made for this voluminous treatment were 

valid, the argument is nevertheless elaborated beyond measure, for the proposi- 

tions of fact thus announced to be proven have been superabundantly established 

in the former volumes. That the conflict was irrepressible has become a truism. 

The conflict was, at bottom, a moral one, and in the moral world freedom and 

slavery are, ex vi termini, as essentially antagonistic and irreconcilable as the 

powers of light and darkness. To pile up volumes to prove this, is much like 
compiling plethoric volumes to illustrate the axiom that the whole is equal to 
the sum of all its parts. But while the bare suggestion of this truth, coupled 
with a general knowledge of that conflict, pierces the mind with resistless con- 
viction, the importance of the truth is, at this day, unduly exaggerated. But as 
if to annihilate all doubt, as if it were a momentous issue, still living, breath- 
ing, burning, the indefatigable author marshals nine hundred pages burdened 
with testimonies and pleadings, as if to overwhelm any possible doubt that the 
slave system was a monster on which wise counsels and lofty statesmanship 
were necessarily spent in vain. 

We have pointed out, what must be fairly regarded, some glaring fauits of the 
work. On the whole, while it would be impossible to assign any title to a work 
which contains such a medley of trite reflections, sterile abstractions, common- 
place observations, trivial facts, elaborate dissertations, and, withal, much bold 
and vigorous thought, fruitful suggestion and righteous denunciation,— above 
all, it should not be called a history. It is unjudicial in tone, vehemently parti- 
san, and though acute, is yet narrow; and not unfrequently mistakes the 
superficial and ephemeral phases of our political life for dominant impulses 
and enduring forces. To be worthy of the serene and august name of history, 
it would need to be methodized, condensed, broadened in view and softened in 
tone. Considerable quantities of material which reflect a side light on the sub- 
ject, and which are now embodied in the text should be thrown into foot-notes 
ahd buried in an appendix. Commercially it would in the long run prove more 
profitable and be a benefaction to students of our history. As an historical 
monument, it is not to be compared in sobriety of judgment and elevation of 
tone, in dignity and stateliness of style, in equipoise and serenity of reason, with 
Bancroft’s great work. It is fragmentary in treatment, dogmatic in manner, 
not unfrequently obscure and uncouth in style and tainted with cynicism 
towards democracy. It bears evidences of haste in composition. It pours 
out indiscriminately masses of facts which have profoundly affected the des- 
tinies of the country, and trivialties, hardly above the mere gossip of public 
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life, and which belong rather to the historical novel than to a constitutional 
history. But while it is defective in method and in treatment; is not full, and is 
yet redundant; is not comprehensive, and is yet prolix; while it errs on the 
side of pessimism, as De Tocqueville and Laboulaye erred on the side of optim. 
ism; while, as a foreign critic of democracy, unacquainted with the deep and 
generally placid undercurrent of its life, the author confuses the chronic grum- 
bler and public scold with the grave, calm and enlightened publicist, and 
indiscriminately uses their utterances as the weighty ‘testimonies which serve 
as the material for history; while its cynical tone and sombre colors will tend 
to the injury of the estimate of our institutions abroad and to discourage the 
European democracy, to all patriotic Americans it will possess a certain value, 
and we can profit by it, as One may profit by the approaches of his enemy. Asa 
body of criticism on some phases of our politics andas a warning to some of our 
politicians who may have a fear of the pillory of history, it may be useful for 
instruction and warning. It possesses another great value to which we cheer- 
fully bear witness and to which our manifold dissent may add force. We refer 
to its admirable exposition of the economic phase of the slavery question and of 
the historic or social laws which shaped the course of its development and pre- 
determined its ultimate solution. Its displays marvelous acumen, is suggestive 
and startling in its views and is striking in the drawing of conclusions which 
command assent. Nowhere else in this work does the author’s philosophizing 
appear at so great an advantage. He is the first, who with keenness of insight, 
pierced to the marrow of the causes of the bewildering and apparently mysteri- 
ous moral phenomena of that contest. He evinces the possession of great 
powers as a thinker and historian; and unless the faults of this work enter 


incorrigibly into his nature, he is capable of work far superior in treatment, in 
tone, in method, and finish to that which he has thus far given us. 


W. L. PENFIELD. 


AUBURN, IND. 
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DIGEST OF CASES IN THE LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 
reported. 


NAME, ABBREVIATION, ADDRESS. PUBLISHED. PRICE. 


Albany Law Journal. Alb. L. J. Albany, N. Y. bees 15 
American Law Record. Am. L. Kec. Cincinnati, O. Monthly. 50 
American Law Register. 7” Philadelphia, Pa. Monthly. £0 
Atlantic Reporter. St. Paul, Minn. 5 
Canada Law Journal. LJ. Toronto, Can. 
Canadian Law Times. an. L. T. Toronto, Can. 
Central Law Journal. St. Louis, Mo. 
Central Reporter. . Rochester, N. Y. 
Chicago Legal News. Chicago, Il. 
Criminal Law Magazine. i Jersey City. Bi-monthly. 
Daily Law Record. Daily L. Rec. Boston, Mass. Daily. 
Daily Register. Daily Reg. New York. ag! © 
Eastern Reporter. East. Rep. Albany, N. Y. Weekly. 
Federal Reporter. Fed. Rep. St. Paul, Minn. Weekly. 
Internal Revenue Record. Int. Rev. Rec. New York. Weekly. 
Insurance Law Journal. Ins. L. J. New York. Monthly. 
Irish Law Times. Irish L. T. Dublin, Ireland. Weekly. 
Journal of Jurisprudence. Jour. of Jur. Edinburg, Scotland. Monthly. 
Kansas Law Journal. Kan. L. J. Topeka, Kan. Weekly. 
Kentucky Law Reporter 
Journal. Ky. L. Rep. Louisville, Ky. 
Law Journal. L. J. London, Eng. 
Law Times. Scranton, Pa. 
Lancaster Law Review. Lan. L. Rev. Lancaster, Pa. 
Legal Adviser. Leg. Adv. Chicago, Il. 
Legal Intelligencer. Leg. Int. Philadelphia, Pa. 
Legal News. Leg. N. Montreal, Can. 
Luzerne Legal Register. $ q Wilkesbarre, Pa. 
Maryland Law Record. d. L. Kec. Baltimore, Md. 
New England Reporter. Newark, N. Y. 
North Eastern Reporter, 3 St. Paul, Minn. 
North-Western Reporter. a 3 St. Paul, Minn. 
New Jersey Law Journal. N.J.L. J. Newark, N. J. 
Pittsburg Legal Journal. ittsb. L. J. Pittsburg, Pa. 
Pacific Reporter. i St. Paul, Minn. 
Reporter. g Boston, Mass. 
Southern Law Times. s yy, Chattanooga, Tenn. 
Supreme Court Reporter. Sup. Ct. Rep. St. Paul, Minn. 
Texas Court Reporter. Texas Ct. Rep. Austin, Texas. 
Texas Law Review. Texas L. Rey. Galveston, Texas. 
Virginia Law Journal. fa. L. J. Richmond, Va. 
Washington Law Reporter. Wash. L. Rep. Washington, D.C. 
Weekly Law Bulletin. Week. L. B. Columbus & Cin., O. 
Weekly Notes of Cases. W. N.C. Philadelphia, Pa. 
West Coast Reporter. West C. Rep. San Francisco, Cal. 
Western Insurance Review. West. Ins. Rey. St. Louis, Mo. 
Western Reporter. West. Rep. Rochester, N. Y. 
Wisconsin Legal News. Wis. Leg. N. Milwaukee, Wis. 


ACTIONS. — Negligence of member of firm of physicians — Where all partners 
must be made parties. — Where a person employed the professional services of a 
firm of physicians and surgeons, and one member of the firm, while acting under this 
employment, failed to exercise proper professional skill and care; an action by the 
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Actions — Continued. 
patient for damages for such failure was one on the contract, the breach of which was 
the foundation of the action, and hence all the members of the copartnership must be 
joined as defendants. — Whittaker v. Collins, Sup. Ct. Minn., N. W. Rep., Dec. 19, 1885. 


— Non-liability personally of executor.— An executor does not by giving bond to 
pay his testator’s debts and legacies make himself personally liable, and an action of 
contract will not lie against an executor personally upon a judgment against him as an 
executor. — Jenkins v. Wood, Sup. Jud. Ct. Mass., Daily L. Rec., Dec. 23, 1885. 


—— For damages for personal injury dies with the person — In suit against part- 
ner’s death of one will not ipso facto abate action as to other. — Where the 
primary cause of action is an injury to the person, and the damages sought to be recoy- 
ered relate primarily to such personal injury, a statute which provides that actions to 
recover damages for injuries to the person die with the person of either party, applies, 
both in actions ex contractu and in actions sounding in tort. The limitation applies, 
regardless of the form of action. This is the rule also at common law. In a suit 
against partners, for an injury to the person, a suggestion in the record, of the death of 
one of the partners, will not, ipso facto, abate the action as to his co-defendant. Some 
cause in addition to the death suggested must be shown, and this can only be brought 
into the record by a plea. But a joint verdict, against the administrator of the deceased 
partner and the surviving partner, will not authorize a judgment against both, overa 
motion in arrest, nor 2gainst the survivor. — Boor v, Lowery, Sup. Ct. Ind., West. Rep., 
Jan, 2, 1886. 


ADMINISTRATORS.— Waste by administrator— Administrator de bonis non has 
no right to recover.—The fact that an administratrix has improperly paid out 
money of the estate, the proceeds of assets administered by her, or that they have 
been paid to her agent, does not invest the administrator de bonis non with title and 
enable him to sue therefor. — Wilson v. Orrick, Sup. Ct. U. S., Am. L. Rec., Dec., 1885. 


—— See NATIONAL BANKS. 


ASSIGNMENT. —Of chose in action, when valid— Manner of delivery.— An oral 
assignment of a chose in action is valid when made for a valuable consideration and 
perfected by a delivery. The delivery may be symbolical or constructive and evidenced 
by a less significant act, when the claim assigned is not capable of a manual delivery, 
like an execution, note or bond. Such an assignment of an account may be made for 
collateral security, and it will be so regarded when that appears to have been the 
intention of the parties. Three men agreed that the first should pay the second a cer- 
tain sum due from the first to the third, the third being then indebted to the second and 
receiving at the time a further credit from the second. Held, that this was a valid oral 
assignment of the account, due from the first to the third, from the third to the 
second. — White v. Kilgore, Sup. Ct. Me., N. E. Rep., Dec. 29, 1885. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. —Preferring laborers, servants, and 
employes— When void.—L. & L. had a contract with B. & B., who operated a 
steam wood factory and took contracts for all kinds of light woodwork, under which L, 
& L. furnished rough planks which B. & B. were to saw and work up according to 
directions of L, & L., and to be paid therefor $15 per thousand feet, at the rate of $50 per 
month. Held, that B. & B. were not “laborers, servants, or employes” of L. & L. 
within the meaning of the statute regulating assignments, and that an assignment by 
L. & L. preferring them to other creditors was void.— Lang v. Lang, Sup. Ct. Wis., N. 
W. Rep., Dec. 19, 1885. 


— Partnership assignment — Not invalid under Wisconsin statute for the 
reason that individual property is not assigned. — Semble, that, under the pres- 
ent statute of Wisconsin, when a partnership assigns all its partnership property for 
the benefit of the creditors of the firm, and the assignment is valid in other respects, it 
will not be invalid because the individual property is not also assigned. — Auley v. Oster- 
mann, Sup. Ct. Wis., N. W. Rep., Dec. 19, 1885 (and note). 


— Ordinary contract creditors can not set aside.— Ordinary contract creditors 
who have not reduced their ciaims to judgment, or proved them under the insolvency 
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ASSIGNMENT FOR THE BENEFIT OF CREDITORS — Continued. 
act, can not have @ general assignment for the benefit of creditors set aside, on the 
ground that the same is fraudulent as to creditors. — Dawson v. Downing, Sup. Ct. 
Ore., West C. Rep., Dec. 31, 1885. 


__ Confession of judgment in order to prefer one creditor before assignment 
valid. —A debtor who was about to make an assignment confessed a judgment toa 
bona fide creditor for the purpose of giving him 4 preference, such a judgment is not 
a fraudulent preference under the act of 1843, Pa. — Lake Shore Banking Co. r. Fuller, 
Sup. Ct. Pa., Leg. Int., Jan. 1, 1886. 


ATTACHMENT. — Interest of stockholder in private corporation — Corporation 
even may reach such interest by such process — Pledged stock, surplus, how 
reached. — The interest of a stockholder in the property of a private corporation, rep- 
resented by certificates of shares registered in his name, may be reached by garnishee 
process served upon the corporation. If the corporation is the attaching creditor, it 
may, by such process served upon itself, reach such interest. Where, prior to the serv- 
ice of such process, the shareholder has pledged the certificates as security for a debt, 
and has delivered them to the pledgee, with an absolute power of sale and transfer 
upon the books of the corporation indorsed thereon, upon default of payment of the 
debt thereby secured, the attachment reaches only the surplus after payment of the debt 
to the pledgee. If, after this interest in the corporation has been thus attached, the 
pledgee does not exercise the power of sale and transfer vested in him, and the stock 
remains in the name of the pledger on the books of the corporation, the court may, 
proper parties being before it, order the sale of the stock, ascertain such surplus, and 
order its application to the satisfaction of the judgment in attachment. Such an 
attachment has precedence over a later one when it is sought to reach this surplus by 
garnishee process served upon the pledgee, who has never exercised the power of sale 
and transfer. Dividends made by the corporation and remaining in its hands after 
process in attachment has been served, follow the stock, and are subject to the same 
order of distribution. — Norton v. Norton, Sup. Ct. Ohio, N. E. Rep., Dec., 1885. 


— Fraudulent conveyance — Chattel mortgage — Power of mortgager to use and 
dispose of property — When attachment will lie. — A chattel mortgage is fraudu- 
lent as to creditors when there is an agreement between the creditor secured thereby 
and the mortgager that the mortgager may use and dispose of the goods mortgaged 
in the usual course of trade, and will be ground for an attachment by another creditor 
of the goods so mortgaged. — Anderson v. Patterson, Sup. Ct. Wis., N. W. Rep., Dec. 
12, 1885; West. Rep., Jan. 2, 1886. 


BalL. — Conviction defined — Bail after verdict not allowable. — The ordinary mean- 
ing of the word “ conviction” is a finding by the jury of a verdict that the accused is 
guilty. Consequently, a defendant convicted of felony, in a case not punishable with 
death, or by fine only, is not entitled, as of right, to be admitted to bail after a verdict 
of conviction. If bail is allowable at all, in such cases, it must be as a matter of 
discretion. — Ex parte Brown, Sup. Ct. Cal., West C. Rep., Dec. 17, 1885. 


DAILMENT. — For hire — Use of horses hired for other work than contracted for — 
Liability of hirer for loss of horses. — A. hired his team and driver to B. to haul 
logs, and by the direction of C., B.’s foreman, the driver went to haul hay, and, under 
the guidance of C.,in going to a hay-stack, drove over the snow-covered ice on the 
river, which broke through, and the horses were drowned. Held, that B. was liable to 
A. for the value of the horses. — DeVoin v. Michigan Lumber Co., Sup. Ct. Wis., Dec. 
12, 1885. 


BasTARDY.— Natural father not liable after marriage of woman to man having 
knowledge of tact of pregnancy. — The natural father of a child can not be held for 
its support, under the bastardy act of Ohio, if the mother after the child was begotten, 
and during pregnancy, contracts a marriage with another man, who marries her with 
full knowledge of her condition. By such marriage, the man so marrying consents to 
stand in loco parentis to such child, and is presumed in law to be the father of the child, 
and this presumption is conclusive. This rule has application to proceedings under the 
bastardy act, and has no relation to actions where questions of heirship and inheritance 
are involved, — Miller r. Anderson, Sup. Ct. Ohio, Week. L. B., Dec. 14, 1885. 
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BANKS AND BANKING. — Liability of bank to drawer for check improperly paid,— 
A fraudulent alteration of the date of a post-dated check, made by the payee after 
delivery of the check to him, and before the day of its true date, destroys the instry. 
ment together with all rights and remedies upon it against the drawer; and if the bank 
pays the check before the true date, although in good faith and in reliance on the earlier 
date fraudulently inserted, it can not charge the amount paid against the drawer, nor 
recover it from him.—Crawford rv. West Side Bank, Ct. App. N. Y., Cent. Rep., Dee, 3, 
18385. 


— Deposit for collection — Agent for transmission — Duty of. — A bank with which 
is deposited for collection, at a distance, a check or other instrument, fulfills its duty 
when it transmits the paper to a suitable agent at the place of payment, with instruc. 
tions to demand payment, and take all necessary steps to protect the rights of all parties 
in case of a refusal of payment. The agent to whom the instruments sent must bea 
suitable agent, and if the bank sends a check, deposited for collection, to the bank upon 
which it is drawn, and by reason of its thus having intrusted the evidence of indebted. 
ness to an institution, the interest of which would be to delay the payment, the amount 
of the check is lost to the depositor, the bank receiving the check for collection will be 
liable therefor. — Merchant’s Nat. Bank v. Goodman, Sup. Ct. Pa., Rep., Dec. 16, 1885, 


-~— Fraudulent alteration of check — Liability of bank to drawer. — Plaintiff, April 
20, intending to leave town, drew his check on the defendant bank, dated April 22, for 
$700 payable to his clerk, for the purpose of enabling him to obtain funds to pay plaintiff's 

workmen. The clerk having altered the date to the 2lst drew thé money on that day 

and absconded. In an action by plaintiff to recover his balance at the bank, held, that 
the bank was not entitled to charge to plaintifi’s account the amount of said check,=— 

Crawford v. West Side Bank, Ct. App. N. Y., Alb. L. J., Nov. 14, 1885. 


ELLLS AND NOTEs.— Note in blank — Accommodation indorser - When released 
by — Mercantile agency, when responsible for neglect of attorney — Material 
alteration.— An accommodation indorser who signs and @elivers a note in blank, to 
be used as a security, authorizes the holder to fill the blanks left for date, amount, name 
of payee, and place of payment, essential to the completion of the note; but where no 
blank is left for interest, there is no authority to insert that “ the note from and after 
its maturity shall draw ten per cent interest.” It is a material alteration. Where a 
business agency undertakes the collection of a note, they become responsible for the 
negligence of attorneys whom they employed. Whether the attorneys were negligent 
in surrendering an old note and accepting a new one is a question of fact for the jury.— 
Weyerhauser v. Dun, Ct. App. N. Y., N. E. Rep., Oct. 16, 1885, 


—— Foreign bill of exchange— Date of acceptance—Protest— When prema: 
ture. — A bill of exchange, dated, March 4th, payable in London, sixty days after sight, 
drawn in Illinois on a person in Liverpool, and accepted by him ** due twenty-first May,” 
without any date of acceptance, was protested for non-payment on the twenty-first of 
May. Ina suit against the drawer on the bill, it was not shown what was the date of 
acceptance. Held, that the bill was prematurely protested, it not appearing that days of 
grace were allowed. — Bell v. First Nat. Bank of Chicago, Sup. Ct. U. S., Sup. Ct. Rep., 
Dec. 14, 1885; Rep., Dec. 23, 1885; Alb, L. J., Jan. 2, 1886, 


—— Addition of surety to note without consent of maker will not discharge 
latter. — A mortgage executed by husband and wife of her land, for the accommodation 
of a partnership of which the husband is a member, and as security for the payment of 
a negotiable promissory note made by the husband to his partner and indorsed by the 
partner for the same purpose, and to which note the partner, before negotiating it, adds 
the wife’s name as a maker, without the consent or knowledge of herself or her husband, 
is not thereby avoided as against one who, in ignorance of the note having been so 
altered, lends money to the partnership upon the security of the note and the mort- 
gage. — Mersman v. Werges, Sup. Ct. U. S., Am. L. Rep., Dec., 1885. 


—— Stipulation for forfeiture of credit— Misconduct of payor— When it will 
avoid — Payment of interest. — The defendant executed to the plaintiff's testator a 
promissory note, payable at Salem, in the county of Marion. The note provided that the 
interest should be paid annually, and in the event of its not being paid when it became 
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due, that the principal and interest should become due and payable at the option of the 
holder, Subsequently the plaintiff removed to Portland, and resided there when the 
annual interest fell due. Several days prior to the date when the interest fell due, the 
defendant wrote to her inquiring to whom he should pay the interest at Salem, or, if she 
preferred, he would send a check for the amount. To this letter she did not reply, nor 
did she come to Salem, to receive the interest, or designate any person or bank to 
receive it for her. The defendant was at Salem, ready and willing to pay the interest, 
put did not make a payment of itinto any bank. Held, that the conduct of the plaintiff 
was such as to prevent her from claiming a forfeiture of the credit as to the whole of the 
note. — Adams v. Rutherford, Sup. Ct. Ore., West C. Rep., Dec. 31, 1885. 


— Payment at a particular place — Tender — When necessary and how made. — 


Where a note and interest are made payable ata particular place, the payor must be 
at that place when the note or interest matures, ready and willing to pay the same, and 
if the payee be not there to receive it, must deposit the amount due in some bank or 
other place, to be paid or kept intact; and in either case, if suit be commenced, carry 
it into court and deposit it there when he files his answer. Anything short of this will 
not amount to a tender, or relieve the debtor from liability. Where a note, by its terms, 
is payable, principal and interest, at a specified place, and, if the interest is not paid 
when due. the whole to become due and payable, the payce must be at the place of pay- 
ment when the interest matures, or have designated some one there to receive such 
interest, or he will not be entitled to claim that a default has been made, and that the 
whole debt is due and payable.— Adams v. Rutherford, Sup. Ct. Ore., Pac, Rep., Jan. 
7, 1886. 


BUILDING ASSOCIATION. — Mortgage foreclosure — Accounting — Dissolution of 


association— How relations with members are affected by.— Where mutual 
building associations make mortgage loans to their members, and afterwards dissolve 
themselves voluntarily, or put themselves in a position where they can not perform 
what they have stipulated to do, it is an avoidance of the existing contract, and the 
contracting parties stand simply in the relation of ordinary mortgager and mortgagee, 
and an account should be stated between them on that basis. —- Waverly Mut., etc., 
Asan. v. Buck, Ct. App. Md., At. Rep., Dec. 16, 1885. 


ComMMON CARRIER. — Limiting liability by contract.— While a common carriercan not 


exonerate himself from liability for his negligence or misfeasance, yet he may, by spec- 
ial agreement, fairly made, limit his common-law liability, provided such limitation is 
reasonable and just, and does not contravene any law or a sound public policy. Inan 
agreement between a railway company, and a shipper for, the transportation of horses 
over the railway, there was a stipulation which provided that, as a condition precedent 
to his right to recover damages for any loss or injury to the horses while in transit, the 
shipper would give notice in writing of his claim therefor to some oflicer of the said 
railway company, or its nearest station agent, before the horses were removed from the 
place of destination, or from the place of delivery to the shipper, and before such 
horses were mingled with other stock. Held, that the agr tis yr ble, and, 
when fairly made, is binding upon the parties thereto. — Sprague v. Mo. Pac. Ry. Co., 
Sup. Ct. Kan., Pac. Rep., Dec. 3, 1885 (and note). 


— Extortion— When assent to will prevent recovery of excessive rates for 


freight. — Where a common carrier fixes an excessive rate for freight, which a shipper 
pays for many years without objection, he must be deemed to have assented to the 
charge as reasonable, and to have voluntarily waived any objection thereto, and can not 
recover back the excess in an action for extortion. — Killmer v. N. Y. Cent., ete., R. R. 
Co., Ct. App. N, Y., N. E. Rep., Dec. 11, 1885. 


—— When shipper not bound by bill of lading. — A shipper is not bound by erroneous 


statements in the bill of lading, if there was a prior contract between him and the car- 
rier which had been acted upon and goods actually shipped; or if the goods were 
shipped before the bill of lading was delivered to him, so that he could not have 
reclaimed them. As the bill of lading was not the contractand the address was on the: 
package, it is a fair question for the referee as to whether it was not negligence for the: 
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COMMON CARRIER — Continued. 


carrier to deliver it to another person than the one named in such direction. — Guillaume 
v. General Trans. Co., Ct. App. N. Y., N. E. Rep., Dec. 25, 1885. 


— Carrier of Goods—‘“‘ Household goods” —Definition of.— Household goods 
mean everything of a permanent nature (that is, articles of household which are not 
consumed in their enjoyment) that are used or purchased, or otherwise acquired, by a 
person for his house; but not articles of consumption, as potatoes, bacon, etc., espec. 
ially where such articles are held for sale or barter. —Smith v. Findley, Sup. Ct. Kan,, 
Pac. Rep., Jan. 7, 1886. 


See RAILROADS, 


CONSTITUTIONAL LAW. — Registration law—Power of Legislature to pass one, 
under general legislative powers — Provisions must be reasonable.—1. The 
General Assembly, under grant of legislative power secured to it by the constitution, has 
power to provide by statute for the registration of voters, and to enact that all electors 
must register before being permitted to vote. 2. Such an act, however, to be valid, must 
be reasonable and impartial, and calculated to facilitate and secure the constitutional 
right of suffrage, and not to subvert, or injuriously, unreasonably or unnecessarily 
restrain, impair or impede the right. The Registration Act (82 Ohio L. 232), relating to 
elections in Cincinnati and Cleveland, requiring registration in all cases as a condition 
to the right of suffrage in those cities, and allowing the voters only seven specified days 
within the year in which to register and correct the registration, which contains no 
provision for registration after the seven days (though five days thereafter inter- 
vene before election day), and no regulation whereby those constitutionally qualified, 
may, upon proof of their qualifications, and a reasonable excuse for not registering in 
time, be allowed to vote, and where no other means are provided whereby persons nec- 
essarily absent at the time fixed for registration may have their names registered, is 
unreasonable, and has a direct tendency to impair the right of suffrage, and may dis- 
franchise without their fault a large body of voters necessarily absent from the place of 
registry during the allotted time for registration, and is, therefore, unconstitutional and 
void. — Daggett v. Hudson, Sup. Ct. Ohio, Week. L. B., Dec. 7, 1885; Ch. Leg. N., Dee. 
12, 1885; South, L. T., Dec. 18, 1885; N. E. Rep., Dec. 25, 1885; Rep., Jan. 6, 1885. 


— Entry of judgment by confession by clerk of court not unconstitutional. — 
The act of the Legislature authorizing clerks of the circuit courts to enter up judgments 
by confession is constitutional.— Crawford v. Beard, Sup. Ct. Ore., Pac. Rep., Dec. 10, 
1885. 

— Legislative powers over police department of cities. — An act which provides 
that no person shall be removed from office or employment in the police department of 
any city for political reasons, or for any other than certain prescribed causes, and also 


provides a method of trial for all officers, is a general act and constitutional. —State v. 
City, Sup. Ct. N. J., At. Rep., Dec. 9, 1885, 


— Due process of law — Railroad fence law of Missouri giving plaintiff double 
damages is constitutional. — A statute of Missouri provides that every railroad cor- 
poration in the State shall erect and maintain lawful fences on the sides of its road 
where it passes through, along, or adjoining inclosed or cultivated fields, or uninclosed 
lands, with openings and gates at necessary farm crossings of the road, and also con- 
struct and maintain cattle-guards, where fences are required, sufficient to prevent 
horses, cattle, mules, and all other animals from getting on the railroad; and that, until 
fences, openings, gates, and farm crossings, and cattle-guards shall be made and 
maintained, such corporation shall be liable in double the amount of all damages done 
by its agents, engines, or cars, to horses, cattle, mules, or other animals on the road, or 
by reason of any horses, cattle, mules, or other animals escaping from or coming upon 
said lands, fields, or inclosures, occasioned in either case by the failure to construct or 
maintain such fences or cattle-guards. Held, that this statute does not, in cases where 
stock is killed on its road, deprive the company of property without due process of law, 
in allowing the owner of the stock to recover damages in excess of its value; nor does 
it deny to the company the equal protection of the laws. — Missouri Pac. Ry. Co, v. 
Humes, Sup. Ct. U. S., Sup. Ct. Rep., Dec. 14, 1885. : 
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CoNSTITUTIONAL Law — Continued. 

_— Law providing for selection of certain officers according to their political 
creed unconstitutional. — Any law making party affiliation or political or religious 
opinions a test of qualification for holding an office created, is unconstitutional. Sc a 
statute requiring registers and inspectors of election to be chosen according to their 
political party is void. — Attorney-General v. City Council, Sup. Ct. Mich., Am. L. Rec., 
Dec., 1885; Ch. Leg. N., Nov. 14, 1885. 


— Distinction between legislative and judicial act.—The act of March 21, 1885, 
(Cal.) amending section 274 of the Code of Civil Procedure in respect to the payment of 
the salaries of reporters, provides, that ‘‘ the official reporter shall receive, as compen- 
sation for his services, a monthly salary to be fixed by the judge, by an order duly 
entered on the minutes of the court, which salary shall be paid out of the treasury of 
the county,” etc. Held, that such provision was in conflict with seetion 1 of article 
Ill. of the constitution, in that it imposed legislative powers upon the judiciary. 
A legislative act establishes a rule regulating and governing in matters or trans- 
actions occurring after its passage. A judicial act determines rights or obligations 
of any kind, whether in regard to persons or property, concerning matters or transac- 
tions which already exist and have transpired before the judicial power is invoked to 
pass on them. —Smith v. Strother, Sup. Ct. Cal., Ch. Leg. N., Jan. 9, 1885. 


— See LIMITATIONS (STATUTE OF). 


CoNTEMPT. — Disobedience to subpeena of district attorney not punishable by in- 
dictment. — To warrant punishment by indictment for disobedience to subpeena, as 
for a criminal contempt, the mandate, process, or order disobeyed must have been law- 
fully issued or made by some court of record duly organized, and this does not include 
a subpeena issued by a district attorney in a criminal case, as this is punishable as ina 
civil action under another statute than that specifying the penalty for criminal con- 
tempt. Such indictment for criminal contempt, founded on a refusal to appear ona 
subpena of a district attorney, is insufficient to sustain a verdict of guilty, or a sentence 
after conviction, or after a plea of guilty. The proper mode of punishing a party for 
refusing to obey the subpena of a district attorney is by an application to the court, 
upon notice to the party. — Sherwin v. People, Ct. App. N. Y., N. E. Rep., Dec. 25, 1885, 


ConTRACT.— Entire and severable contracts — When right of rescission occurs 
for failure of either party to perform his part. — Where defendants’ witness testi- 
fied that he had sold six loads of corn, deliverable at different times and payable ata 
price per bushel by drafts at sight, and there was an entire absence of express agree- 
ment that the price of all the loads was to be paid at one time, and after the delivery of 
the entire quantity, and a strong inference that drafts at sight were to be payable when- 
ever drawn, and at each delivery, it was error to say that if the defendants’ testimony 
was to be believed, the contract was entire. If the contract was that the corn was to 
be paid for at each delivery, and plaintiff refused to pay for a delivery which he ac- 
cepted, without a sufficient reason, and if within a reasonable time defendants exer- 
cised their right of rescission, plaintiff can not recover. Where a contract consists of 
distinct and independent purts, each of which could be performed without reference to 
the others, a failure of one of the parties to perform one of the terms does not author- 
ize the other to rescind the whole contract and refuse performance of the other terms 
by the party in default in the first instance, when such further performance was subse- 
quently tendered. — Rugg v. Moore, Sup. Ct.Pa., Pittsb. L. J., Dec. 2, 1885; Rep., Dec. 23, 
1885. 


— Sale of specified quality of goods not in existence — Right of buyer to rescind 
contract if goods be not of specified quality.— Where goods of a specified qual- 
ity, not in existence or ascertained, are sold, and the seller undertakes to ship them to 
a distant buyer, and, when they are made or ascertained, delivers them to a carrier for 
the buyer, the latter, on their arrival, has the right, if they are not of the quality required 
by the contract, to reject them and rescind the sale, and if he has paid for them, to re- 
cover back the price in a suit against the seller.— Pope v. Allis, Sup. Ct. U. S., Ch. Leg. 
N., Dec. 26, 1885; Rep., Dec. 23, 1885. 


— Contract not to open in same business in same town — Measure of damages.— 
Defendant owned a barbershop in the town of F., and sold said shop, with its tools, fix- 
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Contract — Continued. 

turds, furniture, stock, and the good will of trade, to plaintiff for $300, and at the same 
time gave plaintiff a bond in the penal sum of $500, conditioned never to open and keep 
a barbershop in said town. Two years afterwards defendant bought a barbershop 
which M. had been running in an adjoining building since before the sale to plaintiff, 
and worked at his trade therein. Held,that this was opening and keeping a barbershop 
within the meaning of the bond, and was a breach of the condition therein; and that 
the sum named in the bond was to be regarded as a penalty, and not as liquidated 
damages. — Burrill v. Daggett, Sup. Ct. Me., At. Rep., Dec. 23, 1885. 


—— Reduction of rent — When consideration sufficient. — In an action against a ten- 
ant for rent it is competent for the defendant to prove, as a defense, that after delivery 
of the lease, plaintiff made an oral agreement that the rent should be reduced; the con- 
sideration being a change in the business position of the defendant which might be of 
advantage to the plaintiff, and of detriment to defendant should plaintiff fail to keep 
his promise. — Hastings v. Lovejoy, Sup. Ct. Mass., N. E. Rep., Dec. 1, 1885. 


—— Unilateral— When it becomes mutual—Estoppel of party receiving benefit 
to plead want of consideration or “ultra vires.’’—A unilateral contract or 
proposition signed by only one party, when accepted and acted upon by the other, be- 
comes mutual and binding upon both parties. When a party to a contract gets all the 
consideration he bargained for, he can not be heard to complain of the want or inade- 
quacy of the consideration. Where a railway company has fully performed all the con- 
ditions of a bond or contract for the construction of its road, the other parties to such 
contract who have therein promised aid to the company can not invoke the doctrine of 
ultra vires in defense on the ground that the company had no power to make such con- 
tract. —C, & A. Ry. Co. v. Derkes, Sup. Ct. Ind., N. E. Rep., Dec. 4, 1885; West. Rep., Jan. 
2, 1886. 


—— When purchaser may rescind the whole on failure to deliver as agreed. —Un- 
der a contract made in Philadelphia for the sale of ‘5,000 tons iron rails, for shipment 
from a European port or ports, at the rate of about 1,000 tons per month, beginning 
February, 1880, but whole contract to be shipped before August 1, 1880, at $45 per ton of 
2,240 lbs, custom-house weight, ex ship Philadelphia; settlement cash on presentation 
of bills accompanied by custom-house certificate of weight; sellers not to be compelled 
to replace any parcel lost after shipment;” the sellers are bound to ship 1,000 tons in 
each month from February to June inclusive, except that slight and unimportant de- 
ficiencies may be made up in July; and if only 400 tons are shipped in February, and 885 
tons in March, and the buyer accepts and pays for the February shipment on its arrival 
in March, at the stipulated price and above its market value, and in ignorance that no 
more has been shipped in February, and is first informed of that fact after the arrival of 
the March shipments and before accepting or paying for either of these, he may rescind 
the contract by reason of the failure to ship about 1,000 tons in each of the months of 
February and March. — Norrington v. Wright, Sup. Ct. U. S., Rep., Dec. 2, 1885; Alb. L. 
J., Dec. 5, 1885. 


— Agreement to contribute to election expenses, when unlawful. — An agree- 
ment by a candidate to contribute a sum of money to a political “ association ” organ- 
ized to promote the election of any person or ticket is unlawful, if the bargain is to use 
the money for any other purpose than (1) defraying expense of printing; (2) circulation 
of votes and papers; or (3) conveying the poor, sick, and infirm to the polls. The pay- 
ment of rent of rooms, or expenses of running such association, is not allowed by the 
statute, and no recovery can be had on such agreement. The agreement being an 
entire and single one to give a certain sum as part of the whole expenses of the election 
if any part of the election fund is used for a forbidden purpose, the agreement is void. — 
Foley v. Spier, Ct. App. N. Y., N. E. Rep., Dec. 25, 1885. 


— Assignment of United States mail contract, what is. — Defendant, as agent for 
plaintiffs, contracted in his own name with the United States government to transport 
the mails, and this action was brought to compel him to account to them for the com- 
pensation received by him from the government. He claimed that the agreement of 
agency was void under the United States statute forbidding assignment of such a con- 
tract. Held, that this was not an assignment, but that he held the contract for the 
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Contract — Continued, 
benefit of plaintiffs and must account to them. — Oregon Steamship Co. v. Otis, Ct. App. 
N. Y., N. E. Rep., Dec, 25, 1885. 


—Stock subscription — Revocation by death. — An offer in writing to subscribe to 
the capital stock of a railroad company, conditioned upon the construction of the line 
of road along a designated route, is revocable at the option of the party making such 
offer at any time before its delivery to and acceptance by such company; and his death 
before such delivery and acceptance works a revocation. — Wallace v. Townsend, Sup. 
Ct. Ohio, Rep., Jan, 6, 1885. 


— With gas-light company for supply of gas to city of New Orleans — Grant of 
exclusive franchise once valid, can not be abrogated by subsequent act. — 
The New Orleans Gas-light Company, a corporation of Louisiana, formed by the union 
of a corporation of the same name with the Cresent City Gas-light Company, has, by its 
charter, the exclusive privilege of supplying gas to the city and people of New Orleans, 
by means of pipes, mains, and conduits laid, at its own cost, in the streets and other 
public ways of thatcity. Before the adoption of the present constitution of that State 
the Legislature had authority to grant to a private corporation an exclusive privilege of 
that character, and such grant constitutes a contract, the obligation of which can not be 
impaired by a State law. The manufacture and distribution of gas by means of pipes, 
mains, and conduits, placed, under legislative authority, in the public ways of a muni- 
cipality, is not an ordinary business, in which every one may engage, as of common 
right, upon terms of equality; but is a franchise relating to matters of which the public 
may assume control, and, when not forbidden by the organic law of the State, may be 
granted by the Legislature, as a means of accomplishing public objects, to whomsoever, 
and upon what terms, it pleases. The grant of the exclusive privilege in question is 
none the less a contract, because the manufacture and distribution of gas, when not 
subjected to proper supervision, may work injury to the public; for such a grant does 
not restrict the power of the State to establish and enforce regulations, not inconsistent 
with the essential rights given to the company by its charter, which may be necessary 
for the protection of the public against injury, whether arising from the want of due 
care in the conduct of the business, or from an improper use of streets in laying gas 
pipes, or from the failure of the grantee to furnish gas of the required quality and 
amount. — New Orleans Gas-light Co. v. Louisiana Light and Heat, etc., Co., Sup. Ct. U. 
S., Sup. Ct. Rep., Jan, 4, 1886, 


See RAILROADS. 


CORPORATION. — Legislative recognition— Equivalent to new charter, when 
public law need not be pleaded. — An act of the Legislature recognizing the corpor- 
ate existence of a company, confirming its acquisitions under its articles of association, 
enlarging its powers, and conferring upon it new and independent power, is equivalent 
toa new charter. Where a number of individuals assume to act as a corporation, an 
information containing a general denial of their right to do so will be sufficient to put 
them to their plea of justification. But when the information attempts to set out their 
title, which, when taken in connection with a public law, discloses such additional 
facts as makes their title good, the information will be obnoxious to a demurrer. It is 
never necessary to plead a public law; and there is no difference in this respect between 
a public law, strictly so-called, and one merely declared to be so by the Legislature. — 
People ex rel., etc., v. Ottawa Hydraulic Co., Sup. Ct. Ill., N. E. Rep., Dee. 18, 1885. 


—See ATTACHMENT; STOCKHOLDERS. 


County Bonps.— When purchaser bound to ascertain whether authorized. — 
Where county bunds are authorized by statute upon the vote of a majority of the citi- 
zens of the county, and certain officers are designated to certify the result, if in such 
cases the bonds refer to the statute and recite a compliance with its provisions, and 
have passed for a valuable consideration into the hands of a bona fide purchaser without 
notice of any defect in the proceedings, the county will be estopped from denying the 
truth of the recitals; itis otherwise, however, where no such recitals appear in the 
bonds. — Merchant’s Exch. Nat. Bank v. Board of Chosen Freeholders, etc., Sup. Ct. U. 
S., Ch. Leg. N., Dec. 19, 1885. 
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COVENANTS. — Party- wall — Title to moiety in owners of lots — When covenant is 
personal or runs with land.— Where a party-wall is erected upon the dividing line 
of two adjacent estates, one-half thereof resting upon either estate, the owners of the 
adjacent estates own absolutely to the center of the wall, with an easement of support 
in the other half. Where the owners of adjoining properties agree to constructa party. 
wall by the terms of which agreement one party is to build the wall, and the other 
party is to pay the one-half of the cost of the construction thereof before he has 
the privileges of using the same, held, that the covenant to pay one-half the cost of 
construction was a personal one, and did not pass by a grant of land to a purchaser. — 
Gibson v. Holden, Sup. Ct. Il., N. E. Rep., Dec. 11, 1885; Rep., Jan. 6, 1856. 


—— When personal covenant does not run with the land. — A covenant in a deed 
that “I will not open or work, or allow any person or persons to open or work, any 
quarry or quarries on my farm or premises in said Long Meadow,” is not a covenan 
running with the land, and is not binding on the heirs or assigns of the covenantor. — 
Norcross v. James, Sup. Jud. Ct. Mass., Am. L. Rec., Dec., 1885. . 


— Vendor and vendee — Contract for payment ofinterest until — Does not run 
with land — Possession. — Where land on which there is a life estate, is sold under an 
agreement that interest shall be paid to the purchaser on all that part of the purchase- 
money paid before he may be entitled to posséssion, and his estate in the land is 
subsequently sold by the sheriff, the interest is still payable until the possession can be 
given, it not being a covenant for rent, nor running with the land, but a purely per- 
sonal contract. — Mason v. Rogers, Sup. Ct. Pa., At. Rep., Dec. 23, 1885. 


CRIMINAL Law.— Presumption that indictment is regularly found — Witness 
waiving right to refuse questions tending to criminate him, must yet an- 
swer truth — Instructions as to “ reasonable doubt,”” when proper — Insanity 
of juror, when no ground for new trial. — Where it is alleged that an indictment 1s 
invalid because found by a special grand jury when the regular grand jury was -stillin 
session, and the record is silent as to the matter, it will be presumed that the indict. 
ment was found in the manner the law directs. It is the privilege of a witness to re- 
fuse to answer questions before a grand jury, if, in his opinion, the answers would tend 
to disclose matters that might criminate him; but if he waive such privilege and elects 
to testify, he must do so with as much truth and candor as if testifying concerning 
other matters as to which he is bound to answer; and if his testimony is willfully false, 
perjury may be assigned upon it. Nor the guiltof one falsely swearing, in an in- 
vestigation by a grand jury as to alleged elections frauds, does not depend upon the re- 
sults of the investigation in which it occurred. In a prosecution for perjury it is not 
error to instruct the jury to find defendant guilty, “if, from the evidence, they believe 
him guilty beyond areasonble doubt.” That a juror was insane is not ground for a new 
trial, when his want of capacity was known to the accused or his counsel when he 
was accepted. — Mackin v. People, Sup. Ct. Ill., N. E. Rep., Dec, 4, 1885. 


—Physical touch not necessary to constitute assault — How far intoxication 
will excuse. — One who attempts to do harm to another is guilty of an assault, al- 
though he does not touch the person; and it is a question for the jury whether the per- 
son making the assault was so intoxicated as to be unable to form a guilty intent. — 
Commonwealth v. Hogenlock, Sup. Jud. Ct. Mass. Daily L. Rec., Dec. 1, 1885. 


— Homicide — Killing during combat is no justification or excuse for. — A homi. 
cide will not be justified nor excused, nor even mitigated, by the mere fact, of itself, 
that the deceased and the defendant were in actual combat at the time of the homicide. 
Justification or excuse for taking human life must arise out of the circumstances in 
which the killing took place. If it appears that a person,armed with a deadly weapon, 
on being assaulted, takes advantage of the assault to kill his assailant, and, in execu 
tion of his purpose, does kill him, not in the heat of passion caused by the assault, nor 
in reasonable self-defense, it is murder. — People v. Robertson, Sup, Ct. Cal., Pac. Rep., 
Dec. 17, 1885. 


—— Where a town treasurer credits himself with lawful payments made out of the proceeds 
of notes drawn by him as treasurer, but fails to charge himself with the notes, he can not. 
be charged with embezzlement as to the portion of the proceeds used and intended to. 
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CRIMINAL LAW — Continued. 
be used lawfully, even if the use was contrived as part of a scheme to defraud the town. 
Embezzlement retains so much of the character of larceny, that it is essential to the 
commission of the crime that the owner be deprived of the property embezzled by an 
adverse holding or use. + Commonwealth v. Este, Sup. Ct. Mass., N. E. Rep., Dee. 1, 1585. 


— Forfeiture — Criminal arrested for other crime in other State will not relieve 
surety. — Where a person was charged with the commission of an offense, and, upon 
being held to bail by the examining magistrate, entered into a recognizance with 
sureties for his appearance at the next term of the district court, and subsequently left 
the State and committed a crime in another State, where he was arrested and impris- 
oned, and thus, by his own voluntary act, rendered it out of his power to appear in this 
State to answer to the crime with which he was charged, held, that these facts would 
constitute no defense to an action against his sureties upon his recognizance after 
forfeiture. Where a recognizance was given for the appearance of a defendant to 
answer a “charge against him for larceny,” held, that the fact that the complaint was 
defective could not be asserted as a defense to an action upon such recognizance after 
forfeiture. — King v. State, Sup. Ct. Neb., N. W. Rep., Dec. 5, 1885. 


— Burglary — Conspiracy —Evidence as to— When competent.—On trial for 
burglary, evidence that the defendant came into the store of witness on the morning 
following the night when the burglary was alleged to have been committed, and endeav- 
ored to sell articles similar to those claimed to have been stolen, and that while 
defendant was so endeavoring to sell such articles the witness looked out and saw the 
co-defendant standing outside, is not in itself sufficient to establish a conspiracy between 
such defendants, nor is it proper testimony to go to the jury as tending to establish such 
fact; nor is further evidence of the fact that many days after the alleged burglary the 
defendants were seen conversing together, evidence of such conspiracy.—People v. 
Stevens, Sup. Ct. Cal., Pac. Rep., Dec. 24, 1885. 


— Seduction — Criminal prosecution — Promise of marriage, evidence necessary 
to support — Moral character of female, how family standing and relations 
will influence. —In a prosecution for seduction under a promise of marriage, it is not 
necessary that the promise should have been expressed in any set form or in any par- 
ticular language. It is sufficient if language was used which implied such a promise, 
and was intended to convey that meaning, and was in fact so understood by the prose- 
cutrix. The statute does not require direct and positive corroborative evidence, but 
simply such facts and circumstances as fairly tend to support the evidence of the 
prosecutrix and shall satisfy the jury that she is entitled to credit. When there is some 
other evidence fairly tending to support her testimony upon all the facts essential to 
constitute the offense, it is for the jury to say whether she is sufficiently corroborated to 
warrant a conviction, Although a female may, from ignorance or other causes, have so 
low a standard of propriety as to commit or permit indelicate acts or familiarities, yet if 
she have enough of the sense of virtue that she would not surrender her person, unless 
seduced to do so under a promise of marriage, she can not be said to be a woman of 
“unchaste character ’’ within the meaning of the statute. — State v. Brinkhaus, Sup. Ct. 
Minn., N. W. Rep., Dec, 19, 1885. 


DamMaGEs.— Application of doctrine of ‘“‘ respondeat superior.’’ — Plaintiff was a 
passenger on defendant’s street railroad, on a car northward bound. The railway was 
a single track, with occasional side-tracks for the passage of cars moving in opposite 
directions. The north-bound car, having been drawn beyond the side-track where it 
was to have met the south-bound car, it became necessary to push it back to the side- 
track, 80 that the cars could pass, and each proceed to its destination. At the request 
of the driver of the north-bound car, the plaintiff assisted him in pushing the car back 
to the side-track. While so engaged, without fault on his part, he was injured by the 
carelessness of defendant’s driver on the south-bound car. Held, plaintiff did not 
engage in the service of defendant as a mere volunteer. Under the circumstances 
plaintiff can not be considered as a fellow-servant with the driver of the south-bound 
car. Inthe case stated, the doctrine of respondeat superior applies. — McIntire St. R. 
R. Co. v. Bolton, Sup. Ct. Ohio, Kan. L. J., Dec. 12, 1885. 


3 

t 

r 

| 
i 
| 

| 

i 


136 DIGEST OF RECENT CASES. 


DAMAGES — Continued. 

—False imprisonment— Action for— Void warrant will not protect defend. 
ant. —A warrant absolutely void on its face, in an action of false imprisonment, cay 
afford no protection to one participating in making an arrest under it. — Gelzenleuchter 
v. Niemeyer, Sup. Ct. Wis., Alb. L. J., Dec. 12, 1885. 


—— Measure of, to owner of abutting property against elevated street railroad. — 
In an action by abutting owner against an elevated street railway company to recover 
the total damage to the market value of the fee, the company admitting the taking and 
its permanent character, an offer by the claimant on the trial of a proper conveyance ig 
sufficient. In such an action the owner may recover interest on his total damage, but 
he may not recover for loss of rents in the place ofinterest. In estimating the damages 
the jury may take into account the noise and gas and cinders, and the diminution of 
light and air, and any other injurious effects of the running of trains. — Ireland v. Met- 
ropolitan Elevated Ry. Co., Sup. Ct. N. Y., Alb. L. J., Dec. 19, 1885. 


——For breach of covenant against incumbrances — Measure of. — The measure ot 
damages for the breach of a covenant against incumbrances is the sum actually paid by 
the covenantee to remove the incumbrance; so long as he has paid nothing he can 
recover Only nominal damages. — Meyers v. Brodbeck, Sup. Ct. Pa., Cent. Rep., Dec. 31, 
1835. 


—— Knowledge of workmen as to requirements of machine — When it will pre- 
vent recovery of. — Where the evidence shows that the belting by which a barb-wire 
machine was run was loose, and thatthe workman had knowledge of it; that machines of 
that kind are always run at a high rate of speed; and that the leather is liable to 
stretch ; and that the same care had to be used with all the machines as with the partic- 
ular one at which the workman was employed,—no recovery of damages can be had 
for an accident resulting from the belting slipping back upon the pulley by reason of 
being loose, starting the machine, and injuring the workman. — Shaffer v. Haish, Sup. 
Ct. Pa., At. Rep., Dec. 16, 1835. 


——For malpractice — Does not survive death of physician. — An action for damagen 
for injury to the person caused by malpractice of a physician does not survive the death 
of the physician, and can not be maintained thereafter, no matter in what form it may 
be brought. Elliott and Zollars, JJ., dissenting. The declarations of one of a firm of 
physicians as to the treatment and condition of a patient may not be received to bind 
his partner unless part of the res geste. — Boor v. Lowery, Sup. Ct. Ind., Alb. L. J., Dec. 
26, 1885. 

—— See ACTION; INSURANCE (FIRE); RAILROADS. 


DrED. — Delivery and acceptance — Weight of evidence. — Where there is evidence 
tending to support a verdict or finding, the Supreme Court will not reverse the judgment 
on the mere weight of the evidence. So, where the question is as to whether a deed 
was delivered and accepted, and there is evidence showing that the grantor had the deed 
recorded, and the entire course of conduct of the grantee indicates an acceptance, a 
finding and judgment that there was a delivery and acceptance will not be interfered 
with. — Vaughan v. Godman, Sup. Ct. Ind., N. E, Rep., Dec. 11, 1885. 


—— From parent to minor child — When delivery presumed. — When parents, with 
out any money consideration, sign and acknowledge and shortly thereafter have re- 
corded a deed, which, upon its face, conveys real estate in fee simple to their child six 
years of age, living with them, it will be presumed that the deed was delivered and 
accepted. — Vaughan rv. Godman, Sup. Ct. Ind., West. Rep., Jan. 2, 1886; Rep., Jan. 6, 1886. 


—— Conveyance of spring carries what. — The grant of a spring carries the land con- 
taining it, including so much of the land as is essential to the enjoyment of the spring 
in the customary way; but docs not include a tree, or any right therein; ten feet from 
the spring on the land of another person, although the roots of the tree extend to, and 
partially around the spring, and the branches overhang it.— Lucas v. Bishop, Sup. Ct. 
Tenn., Cent. L. J., Nov. 13, 1885. 


—— Deed to line of highway — Subsequent vacation of highway does not inter- 
fere with right to center of. — The vacating and abandonment of a highway does not - 
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prep—Continued. ‘ 

necessarily prevent treating the old center line as the boundary line intended by a deed 
which describes the land conveyed as bounded “ along” the highway. Thus where S. 
acquired land by deed in which the premises were so described, and many years after- 
ward conveyed it to K. by a deed using the same description, and the attendant circum- 
stances indicated an intent of parties that K, should take all the land that S. owned in 
that direction, held, against a subsequent grantee under S. that, notwithstanding the 
highway which actually bounded the premises when the first deed was made, no longer 
existed at the giving of the second, K.’s title was not limited to the length of the side 
lines given in the description, but extended to the old center line of abandoned high- 
way. — Ott v. Kreiter, Sup. Ct. Pa., Cent. Rep., Dec. 31, 1885. 


prvorce. — Pleading — Plea in abat t of another suit pending — When bad — 
Marriage while husband still living — Presumption. — When a defendant pleads 
in a divorce suit that Complainant has filed her bill for divorce in the court of another 
county on the same ground as that set up in the second suit, the plea is bad unless it 
avers that the first suitis still pending. A mere rumor that an absent party is dead or 
living, can not be received in evidence either to aid or rebut the presumption of life, 
Where a woman has married a second time, and it appears that she has heard nothing 
definite as to her first husband for nearly seven years, in the absence of proof that the 
husband was alive at the time of the second marriage, such marriage in a suit for divorce 
instituted sixteen years after her last information regarding her first husband, will be 
considered valid. — Johnson v. Johnson, Sup. Ct. IL, N. E. Rep., Dec. 4, 1885. 


~—— Dower — Decree for, will bar wife from further claims against husband's es- 
tate. —Under section 23, ch, 25, Compiled Statutes, entitled “ Divorce and Alimony,” 
a wife, upon obtaining a divorce for the cause of misconduct, etc., of the husband, is en- 
titled to dower in his lands in the same manner as if he-were dead, and if she make no 
demand for dower, and the court, in making a division of the property of the husband 
in the nature of permanent alimony, awards a sum in gross to her, it will be deemed to 
include all her interest in the husband’s estate, and will bar her claim for dower unless 
acontrary intent is shown in the decree. Upona divorce being granted, a decree in 
favor of the wife for permanent alimony will bar her right to any further claims against 
the estate of the husband. — Tatro v. Tatro, Sup. Ct. Neb., N. W. Rep., Dec. 12, 1885. 


EASEMENT.— Way of necessity—One can only claim from his immediate 
grantor. — Where one takes a deed of conveyance of land surrounded by land of his 
grantor and others, he can enforce a right of way, ex necessitate, against his grantor 
only. — Linkenhoker r. Graybill, Sup. Ct. App. Va., Rep., Jan. 6, 1886. 


— See HUSBAND AND WIFE. 


EJECTMENT. — Conflicting claims — Where party in possession by his conduct is 
estopped from claiming title. — Where parties claim title to land from the same 
source, the one by deed of generalty, and the other by an unrecorded written contract 
of sale, under which he had paid the purchase price and gone into possession more 
than three years before, held, that such possession under an apparent claim of owner- 
ship was notice to all those who subsequently deal with the title of whatever interest 
the party in possession has in the fee, whether such interest be legal or equitable in its 
nature. But where, by conduct and representations, or failure to make known his 
claims when directly asked respecting the matter, the party holding the contract and 
in posesssion leads a purchaser to believe that he is getting a clear title from the right- 
ful owner, he will be estopped, as against such purchaser, to set up his equitable inter- 
est. — Yates v. Hurd, Sup. Ct. Colo., Pac. Rep., Dec. 10, 1885. 


Equity. — Practice in equity —Cestuis que trust not necessary parties ina pro- 
ceeding to set aside a deed made by them for the benefit of their creditors. — 
Where trustee in a deed of assignment for the benefit of creditors is invested with such 
powers and subjected to such obligations that the cestui qui trusts who accept the pro- 
visions of the deed, are represented by him quoad the trust-fund, they are not necessary 
or proper parties to a suit brought against him by a stranger, or a creditor who has not 
accepted the deed, to set it aside as fraudulent. In such case trustee is in court on 
behalf of the c. q. ¢., and on the doctrine of representation, they, though not parties, are 
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Equity —Continued. 


concluded by the decree, unless it is impeached for fraud or collusion, or other misfeag. 
ance or nen-feasance on the part of the trustee, to their prejudice. Although in such 
case petition of cestui que trusts to be made formal parties will be denied, the court wil] 


take note of the equities set up in their petition. — Short v. McGruder, U. S. Cir. Ct. B, 
D. Va., Va. L. J., Dec., 1885. 


—— Equity can not interfere to enforce collection of tax, where mandamus hag 
proved ineffectual.— The fact that the remedy at law by mandamus has proved 
ineffectual, and that no officers can be found to perform the duty of levying and collect. 
ing taxes, is no sufficient ground of equity jurisdiction. The principle is the same 
where the proper officers of the county or town have levied the tax and no one can be 
found to accept the office of collector of taxes. This gives no jurisdiction to a court of 
eguity to fill that office or to appoint a receiver to perform its functions. — Thompson v. 
Allen Co., Sup. Ct. U. 8., Ch. Leg. N., Dec. 19, 1885. 


—-Specific performance, when denied—Time not essence of the contract— 
Motive for delay.—In a case where time is neither expressly nor impliedly of the 
essence of the contract, after laches and negligence on the part of one party, circum- 
stances surrounding the case showing motive for such laches and negligence, a court of 
equity will not decree a performance by the other party. The fact that a party fails to 
execute a conveyance asked for by the other party at the time proposed, and whena 
purchase-money mortgage was tendered — at which time the subject thereof is increas- 
ing in value—but after a long time has elapsed, during which the property has 
decreased in value below its price at the time of the proposed negotiation, executes the 
conveyance, and retains the mortgage, shows a motive for the delay. The unauthor- 
ized act of a trustee, in executing a conveyance of land to secure a loan to himself, can 


not affect equitable rights under the trust. — Holgate v. Eaton, Sup. Ct. U. S., Sup. Ct. 
Rep., Jan, 4, 1886. 


— Contract —Specific performance of —-Mutuality must exist —- Agreement of 
married woman to support her father, when enforceable. — A court of equity 
can not enforce a contract specifically, unless it can be done mutually and completely, 
and so as to secure substantially beyond question all that the parties contemplate. 
Heirs at law can not sue on contracts except where they have a cause of action on coy- 
enants running with the land. Specific performance of an agreement to support a 
parent, in consideration of a conveyance of land to a daughter, a married woman, can 
not be decreed as against her husband and sole heir after her death; nor can damages 
be decreed for a refusal on the part of the husband to carry out the agreement. — Bour- 
get v. Monroe, Sup. Ct. Mich., N. W. Rep., Dec. 5, 1885. 


— Municipal corporations — Town bonds— Negligent omission of provision as 

to time of redemption— Equity will give relief.—The agent of a town gavea 
memorandum of bonds to a printer, and, by mistake, the provision therein giving an 
option to redeem the bonds in ten years was omitted, and the mistake was not discov- 
ered until after they were negotiated. Held, that in an action against a holder of the 
bonds who had notice of the mistake, and that the town had called in the bonds for 
redemption, when he purchased them, the town was entitled to equitable relief, and 


to have the mistake corrected. — Town of Essex v. Day, Sup. Ct. Conn., At. Rep., Dec. 
23, 1885. 


ESTOPPEL. —See INSURANCE (FIRE) ; INSURANCE (LIFE). 


EVIDENCE. — Variance between complaint and proof, when it. will not affect admis- 
sibility of evidence— Averments under oath in one suit, when competent in 
another against party making them. — Where the complaint alleged a contract for 
delivery of iron at one place, and the answer a contract for delivery at a different place, 
evidence offered by the plaintiff which tended to support the averment of the answer 
was properly admitted under 2669 of the Revised Statutes of Wi in, the defendant 
having failed at the trial to prove that they were misled by the variance between the 
complaint and the proof. Averments made under oath, in a pleading in an action at 
law, are competent evidence in another suit against the party making them; and the 
fact that the averments are made on information and belief goes only to their weight 
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EVIDENCE — Continued. 
and not to their admissibility as evidence. — Pope v. Allis, Sap. Ct. U. S., Ch. Leg. N., 


Dec. 26, 1885; Rep., Dec. 23, 1855. 


_— Cross-Examination — Impeachment of witness — When allowable.— Where 
a witness for the plaintiff denies, on cross-examination, that he offered to procure tes- 
timony for the defendant, for a money consideration, the defendant is entitled to give 
evidence to the contrary. Such case is an exception to the rule that if a question is put 
to a witness which is collateral or irrelevant to the issue, his answer can not be contra- 
dicted by the party who asked the question, but is conclusive against him. — Lewis v. 
Steiger, Sup. Ct. Cal., West C., Rep. Dec, 24, 1885, 


— Declarations of agent — Admissibility of against principal — Res geste. — 
The declarations of a servant or agent, who is employed to perform a duty, are not ad- 
missible against the principal, unless they are part of the facts and circumstances of an 
act happening within the scope of the employment for which it is sought to make the 
principal liable. In an action to recover damages for an injury to a child on a railroad 
track, alleged to have been caused by the negligence of the engineer of the train, the 
declarations of the engineer, as to how the accident occurred, made about five minutes 
after the casualty happened, and about three minutes after the child had been taken 
from under the engine, are admissible against the principal, as part of the res geste. — 
Durke v. Cent. Pac, R. R. Co., West C. Rep., Dec. 31, 1885. 


— When parol, insufficient to vary terms of written contract.— Evidence to 
establish parol terms alleged to have formed part of a contract, the residue of which 
was in writing, examined and held wholly insufficient, under the general rule that an 
instrument can never be overthrown by the uncorroborated testimony of an interested 
party opposed by that of impartial witnesses. — Pa. Iron Co. v. Diller, Sup. Ct. Pa., Cent. 
Rep., Dec. 31, 1885. 


— See HUSBAND AND WIFE; INSURANCE (FIRE) ; MALICIOUS PROSECUTION. 
EXECUTOR. — See ACTION. 
FaLsE IMPRISONMENT. — See DAMAGES. 


FRAUD AND FRAUDULENT CONVEYANCES. —Subsequently contracted debt — When it 
will avoid conveyance —Presumption as to fraudulent intent — When void 
deed may stand as security. — Where property has been transferred in bad faith, 
a creditor with whom the grantor had contracted for certain machinery may attack the 
conveyance, although the machinery was not actually delivered until after the transfer. 
Where a grantor by the execution of a deed intended to defraud his creditors and the 
grantee has knowledge of such intention, the deed will be void as to existing creditors, 
and as to subsequent creditors if the grantor contemplated thé contraction of the sub- 
sequent debts and did not intend to pay them, or had reasonable grounds to believe 

, that he would not be able to pay them. Where the necessary result of the act of adebtor 
is to place his property beyond the reach of legal process so as to delay creditors, it will 
be presumed that it was done with a fraudulent intent; but when the act is apparently © 
regular and fair upon its face, the intent must be gathered from the surroundings. The 
consideration recited in the deed is open to inquiry, and if shown to be only a pretense, 
the inference would necessarily follow that the transaction was merely colorable. A 
deed obtained under suspicious circumstances may be permitted to stand as se- 
curity for the purpose of reimbursing or indemnifying the grantee.—Crawford v. 
Beard, Sup. Ct. Ore., Pac. Rep., Dec. 10, 1885. 


—— When deed void in partis void in toto— When not — Reformation — Home- 
stead in partnership property does not exist in Virginia.— Where a deed, 
showing fraud, actual or constructive, upon its face, is accepted and maintained by the 
grantee and beneficiaries, they become participes criminis,and the deed is void in 
toto. But where a deed is shown to be fraudulent, actually or constructively, by rea- 
son of some latent cause, it may be reformed in favor of an innocent grantee or benefi- 
ciary by striking out the vicious clauses. The Virginia statute does not authorize the 
reservation of a homestead exemption out of the partnership property (as such) of an 
insolvent firm ; and a deed of assignment containing such a reservation is fraudulent on 
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FRAUD AND FRAUDULENT CONVEYANCES — Continued, 


its face, and therefore void in toto. — Short v. McGruder, U. S. Cir, Ct. E. D. Va., Va, L, 
J., Dec., 1885. 


— Fraudulent representations, what necessary to recover on — Knowledge of 
existence of other note for same consideration — When notice to bona fide 
purchaser. — Representations, to be fraudulent, must relate to a present or toa past 
state of facts; relief for deceit can not be obtained for non-performance of a promise 
to do something in the future. Where there is fraud in the transaction which forms 
the basis of consideration for a promissory note, knowledge that another note given for 
the same consideration was due, or that interest on the notes remained unpaid, is not 


such notice as will affect the bona sides of the purchaser. — Patterson v. Wright, Sup. Ct. 
Wis., Rep., Dec. 16, 1885. 


—— Sale to relative will be supported if bona fide. — The mere sale by a party of his 
stock of goods to a relative is not of itself a badge of fraud. While a transfer of a stock 
of goods by a debtor in failing circumstances to his mother and brother is attended 
with suspicion, from the facility with which a secret trust in favor of the debtor may 
be created; yet where it is clear that such transfer was made in good faith, upon a suf- 
ficient consideration, and not to hinder or defraud creditors, it will be sustained 
Where bill of sale of stock of goods was made to the mother and brother of the debtor 
to pay debts owing by him to them, held, that, as against other creditors, the guarantees 
acquired only the right to have a sufficient amount of the goods sold to satisfy their 
claims, and the balance was a trust fund for the benefit of the other creditors, and the 
grantees must account. — Livininger v. Herron, Sup. Ct. Neb., N. W. Rep., Dec. 12, 

1885. 


—— Fraudulent representations— Obtaining goods on — Rights of creditors.— 
Where a firm obtained large credits by means of fraudulent and false representations, 
and especially by means of a false and fraudulent exhibit of their account ef stock, 

and obtained large advances from time to time on the faith of such representation and 

exhibit, and then, by means of fraudulent conveyances and fraudulent confessions of 
judgment made while such advances were being received, disposed of their entire assets 
to the sons-in-law of one member of the firm, and to the uncle of the other member, 
held, that such conveyances and judgments by confession are fraudulent and void as 
against the creditors making advances of funds and property, and that such creditors 
are entitled to a decree setting aside such conveyances and judgments, and holding the 
grantees and judgment plaintiffs therein as trustees for such bona fide creditors. — 
Young v. Walsh, Sup. Ct. IL, N. E. Rep., Dec. 25, 1885. 


GARNISHMENT.— Order must be served on garnishee—Appearance by attor- 

ney, when equivalent -Amendment by court of record after adjournment for 
term allowable.—An order directed to a garnishee, to answer concerning the prop- 
erty of a judgment debtor, alleged to be ‘in his possession, should be served personally 
on the garnishee, and not on his attorney. Butservice made on the latter, who there- 
upon appears in court, and represents the garnishee on a motion for judgment, will be 
considered equivalent to a personal service, under section 520 of the code. A court 
has power, after the adjournment of the term, to amend the record, so as to show that 


a party appeared by attorney upon the hearing of a motion. — Carter v. Koshland, Sup. 
Ct. Ore., W.C. Rep., Dec. 17, 1885. 


Girt.—Savings bank deposits—Transfer of, when invalid. —Two savings bank 

deposit books were left by A. B. at his death in 1879, one of which stood in his own name 
and the other in the name of “J. B., order of A.B.” J.B. was son of A. B. On the 
last page of the first book was the following order: “ May 12th, 1878, Treasurer of Sav- 
ings Bank: Pay J. B. what may be due on my deposit book No.—. A.B.” On the last 
page of the other was the following: “ August 12th, 1871. Treasurer of Savings Bank: 
At my decease pay J. B., what may be due on my deposit book No.—. A.B.” Further 
deposits were made and money drawn out on both books after the dates of the orders, 
the books being kept by the treasurer of the savings bank, and A. B. having access to 
them whenever he pleased as long as he lived. J.B. never nad possession of the books, 
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nor any knowledge of them during the life of his father. Held, that these acts did not 


constitute a valid gift of the money represented by the bank books. — Burton wv. Bridge- 
port Savings Bank, Sup. Ct. Err. Conn., Rep., Dec. 9, 1885. 


_—_ Delivery necessary to make donatio causa mortis complete. —G. having a wife 
and daughters by a first wife, and by the present wife a son, with whom he boarded; his 
property consisted partly of a farm and stock thereon, but mostly of notes of various 
amounts; before his last sickness he had expressed a desire “‘ that his children should 
have his notes and his son should have his farm.”” On the morning of the day of his 
death, and in the presence of a daughter’s husband, herself, and a sister, G. called the 
daughter and said to her: “ My notes are in a little box on the bureau there; I want you 
to take them and divide them equa)ly among you children ;”’ he told her to get the key 
to the box, and she got the key and tried it in the box and gave the key to her husband 
for save keeping. After his death, intestate, she took the box and did not divide the 
notes, but returned them to the administrator, and they were appraised and held as part 
of the estate. In an action by the daughters, claiming for themselves and the son, the 
notes and their proceeds, as against the administrator and the widow, held, these facts 
do not show such a delivery as constitutes a valid gift causa mortis, and the notes and 
their proceeds are assets of the estate, and the widow is entitled to her proper part 
thereof. — Gano v. Fisk, Sup. Ct. Ohio, Rep., Dec. 16, 1885; N. E. Rep., Dec. 25, 1885. 


Hapeas Corpus. —Jurisdiction — When proper— Unconstitutionality of Virginia 
statutes in regard to disc:imination in favor of publishers of certain books. — 
Habeas corpus is a proper remedy where the proceedings, whether civil or criminal, un- 
der which a party is detained are void, as where the court has no jurisdiction, or where 
the statute on which the proceedings are based, is unconstitutional. Sections 39 and 40 
chapter 1, Revenue Laws of Virginia (Acts 1883-84, p. 583%, are unconstitutional, because 
discriminating in favor of the publishers of books, etc., in this State, and against the 
publishers of books, etc.,in other States.— Ex parte Rollins, Sup. Ct. App. Va., Rep., 
Dec. 16, 1885. 


HUSBAND AND WIFE. — Drunkenness of husband and failure to provide will enti- 
tle wife to her separate earnings.— There is no error in charging the jury that 
where a husband, by reason of profligacy, drunkenness, willful absence, or neglect, fails 
to provide for his wife and family, so that she is unable to live by what he does for her, 
then the wife is entitled to the use and benefit of her separate earnings. It is the duty 
ot a wife to aid her husband in every reasonable and appropriate way in the conduct of 
his affairs; but when, from profligacy, drunkenness, or other causes, he refuses or neg- 
lects to maintain and support her, or deserts her, that duty is suspended, and she, re- 
lieved to this extent, at least, of her marital disabilities, may devote her efforts to the 
support of herself and her children.— Ellison v. Anderson, Sup. Ct. Pa., At. Rep., Dec. 
9, 1885. 


— Divorce — Adultery of wife sufficient evidence. — Evidence that a wife, who has 
ceased to care for her husband, and who preferred the society of another man, for three 
days absented herself from her husband and stayed at a house where such man boarded 
during that time, and was discovered in a bed-room with him at midnight under very 
suspicious circumstances, which she failed to explain satisfactorily, is sufficient to jus- 
tify a decree of divorce on the ground of adultery. — Names v. Names, Sup. Ct. Iowa, N. 
W. Rep., Dec. 19, 1885. 


INJUNCTION. — Will lie where — Writ of garnishment served on party and wit- 
ness. — An injunction will not be granted by a Federal court against the prosecution of 
a writ of garnishment served upon an attending defendant, and a material witness, in a 
suit before it. — Ex parte Schulenberg, U. S. Cir. Ct. E. D. Mich., Rep., Dec. 16, 1884. 


— See TRADE- MARK. 
INSURANCE (FIRE). —-Company bound by its election to repair, notwithstanding 
cost is more than anticipated.—A policy of fire insurance on a partly wooden 


house gave the company an election to pay for a Joss or to repair the building. Injury 
having been done by fire, which destroyed the vrooden portion, the company offered a 
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INSURANCE (FIRE) —Continued. 


sum which the injured refused to accept. The company then employed workmen, sent 
materials and ordered rebuilding; which was begun. In a few days, however, the mun- 
icipal authorities of the place forbade proceedings with it, under an ordinance which 
forbade construction of wooden buildings. Held, that the company had become abso. 
lutely bound to repair and must repair with such materials, and in such manner as were 
conformable to law; it could not limit its expenditure to such sum as might, before the 


ordinance, have sufficed to rebuild with wood. — Fire Assn. of Pa, v. Rosenthal, Sup. Ct, 
Pa., Cent. Rep., Dec. 31, 1885. 


— Contract for sale of building does not in general make policy void — Obliga- 
tion of vendor under such circumstances — Parol evidence of contract admis. 
sible, when.—A contract for the sale of a building covered by a policy of insurance 
does not, in general, render the policy void; but brings the vendor under obligation, in 
event of an injury by fire before a conveyance, to serve notice and proofs of loss and 
collect the insurance money, 'n trust for the purchaser, to the extent of his equitable 
interest. The fact thatthe contract for sale of land and buildings was reduced to writing 
does not exclude parol evidence that the parties, at the same time, made an oral agree- 
ment as to their future relative interests in a policy of insurance then held by the ven- 
dor. — Parcell v. Grosser, Sup. Ct. Pa., Cent. Rep., Dec. 31, 1885. 


——Condition of policy -When waived by particular method of doing business — 
Estoppel of company.— The condition of a policy of fire insurance exempting ‘the 
insurance company from loss until after the money is actually paid into the treasury of 
such company, or to an agent authorized in writing to receive the same, may be waived 

‘by the methods of the company in dealing with a particular agent or agents. So, 
where an agent, who is authorized to countersign policies and receive premiums, 
employs an insurance broker in another city with the knowledge of the company, to 
place insurance in that city for him, and the company he represents, issuing policies of 
insurance properly countersigned for all risks so placed, which he sends to such broker 
to deliver on payment of the premium, and such broker duly sends a check to such 
agent, which is not received by the latter until after a loss on the risk, the company is 
equitably estopped to set up that the premium had not been received by it as stipulated 


for in the policy of insurance. — Universal Fire Ins. Co. v. Block, Sup. Ct. Pa., At. Rep., 
Dec. 9, 1885. 


—- Failure of company to repair building with reasonable diligence — Liability 
for damages. — When an insurance company elects to repair a building, and fails to 
proceed with reasonable diligence, it is liable for damages caused by the unreasonable 
delay; and the rental value of the property is evidence in the computation thereof. — 
Fire Assn, of Pa. v. Rosenthal, Sup. Ct. Pa., Alb. L. J., Dec. 12, 1885. 


— Provision in policy as to ‘‘ reasonable time ’’ — When question for court or for 

jury — Evidence of general character, when admissible. — When the facts are 
ascertained, what is a reasonable time in which to furnish preliminary proofs is ordi- 
narily a question of law for the court; where, however, the facts are not clearly estab- 
lished, or where the question is dependent upon other controverted matters, it is, 
under proper instructions, for the jury. In civil cases evidence of general character is 
not admissible, unless from the nature of the action character is directly drawn in issue. 
Whether the act charged or complained of be indictable or not is not material. — Ameri- 
can Fire Ins, Co. v. Hazen, Sup. Ct. Pa., Pittsb. L. J., Dec. 2, 1885; At. Rep., Dec. 16, 1885, 


— Notice of cancellation given to agent, whose agency ceased on procuring the 

insurance not sufficient. — Notice of the cancellation of a policy of insurance was 
given to the agent of the insured, whose agency terminated on procuring the insurance. 
Held, not to be notice to the insured; and further that said notice not relating to the 
insurance, the clause of the policy that the insurance broker “ shall be deemed to be the 
agent of the insured in any transaction relating to the insurance” did not affect the 
question. — Von Wien v. Scott, Un. & Nat. Ins. Co., Sup. Ct. N. Y., Alb. L. J. Dec. 19, 1885. 


—— Provision in policy as to right of insurer to rebuild — When such election is 
made by several companies, and then rescinded by several the others are 
still liable for a proportionate share of the loss. —.\ policy of insurance ona 
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puilding against loss or damage by fire, reserved to the insurer the right to repair or 
rebuild upon giving notice of such intention within ninety days after proof of loss. 
After such proof the insurer served notice of its intention to rebuild, “ acting jointly 
with other insurance companies claiming to be interested.” Atthe time of the fire and 
of this notice, there were ten separate policies, in as many different companies, upon 
the same building; eight of which served like notices, severally signed by the company 
serving them. Before the time expired to rebuild, but while the insurers were taking 
steps for that purpose, the plaintiff compromised and settled with all said companies 
so electing to rebuild, except defendant, and released each of them from all liability, 
receiving for such release an amount of money in the aggregate much less than the 
amountof these policies, The defendant’s policy had this condition: ‘In no case shall 
the claim be for a greater sum than the actual damages to or cash value of the property 
at the time of the fire; nor shall the assured be entitled to recover of this company in a 
greater proportion of the loss or damage than the amount hereby insured bears to the 
whole sum insured on said property, whether such other insurance be by specific, or by 
general, or floating policies, and without reference to the solvency or liability of other 
insurance, Held, that the liability of the defendant on its policy as a money indemnity 
forloss or damage by fire was by above-quoted condition it its policy, several and not 
joint. That after the policy has been thus converted into a building contract, the 
insured might settle and compromise with any of the companies thus bound to rebuild, 
without releasing the others from such proportionate share of such loss as their policies 
bore to the aggregate insurance. —Good v. Buckeye, Mut. Fire Ins. Co., Sup. Ct. Ohio, 
Ins. L. J., Jan., 1886; West. Rep., Jan. 2, 1886. 


—As between carrier and insurer, the latter is subrogated on payment to 
owner's claim against carrier— Stipulation of carrier that the connecting 
carrier should have benefit of insurance if loss on his road, valid.— The 
insurance was on cotton in transit. The receipts of the railroad carrier stipulated that 
in case of loss or damage during transportation, the company incurring the liability 
should have the benefit of any insurance. The insurer had no knowledge of the 
receipts. Held, that where carrier and insurer are alike liable for the loss, the general 
rule is that the latter, upon paying the loss, is subrogated to the claims of the owner 
against the carrier. But the owner is not obligated to so contract as that he may have 
a remedy against the carrier. The insurer is entitled to preference only where there is 
no agreement to the contrary. Held, that the agreement with the carrier did not vio- 
late a policy clause forbidding the interest insured to be sold, assigned, transferred or 
pledged. Held, that in the absence of fraud, the insurer making no inquiry regarding the 
bills of lading, insured subject to their stipulations. — Jackson Co. v. Boylston Mut. Ins. 
Co., Sup. Ct. Mass., Ins. L. J., Jan., 1886. 


— Construction of words “ contained in dwelling-house"’ so and so — Value of 
an article usually there but sent to a store for repairs and there burnt is re- 
coverable. — The policy, among other things, covered wearing apparel, and the insured 
property was described as “‘ contained in a frame dwelling,” etc. Held, that a sealskin 
dolman destroyed while temporarily absent in a fur store for repairs was still covered 
by the policy. The words “ contained in” are only a warranty as to the usual place of 
deposit when the articles are not elsewhere as an incident to their use. Held, that the 
case was not affected by the risk being greater at the fur store. — Noyes v. Northwestern 
Nat. Ins. Co., Sup. Ct. Wis., Ins. L, J., Jan., 1886. 


— Right to cancel on notice and refunding premium — Words of doubtful mean- 
ing, how construed.— Where a policy gives insurers a right to cancel the risk on 
notice, and refunding a ratable proportion of premiums, itis not enough for them to ask 
insured to return the policy for cancellation, promising to repay premiums. Notice and 
actual tender will alone suffice. It is a question for the jury as to whether, in view of 
all the circumstances, the notice of loss actually given was sufficient. Where the 
policy forbids an assignment, under penalty of forfeiture, it must be an absolute assign- 
ment or transfer, and a delivery as collateral security would not be such an assignment. 
If the words are of doubtful meaning, or susceptible of two fair interpretations, they 
should be construed to uphold, rather than avoid, the policy. — Griffey v. N. Y. Cent. 
Ins. Co., Ct. App. N. Y., N. E. Rep., Dec. 18, 1885. 
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INSURANCE (LIF£).— When policy taken by husband in favor of wife can be reacheg 
by creditors. — Where a policy of insurance has been taken out upon a husband's life 
in favor of his wife no lien can exist in favor of creditors, and no action can be main. 
tained for the purpose of reaching any portion of the amount insured, except that 
where the amount of annual premiums paid out of the funds or property of the husband 
exceeds $500, the lien of the creditor may attach to the excess of premiums so paid after 
the debt was contracted. — Barron v. Brummer, Ct. App. N. Y., Daily Reg., Dec. 14, 1835, 


— The phrase, “ felonious or otherwise,"’’ includes all cases of voluntary de- 
struction. — Where a life insurance policy provides that it shall be void in case the 
assured die by “‘ self-destruction, felonious or otherwise,” the proviso includes all caseg 
of voluntary self-destruction, sane or insane. — Riley v. Hartford Life & Annuity Ins, 
Co., U. S. Cir. Ct. E. D. Mo., Fed. Rep., Dec. 1, 1885. 


~—— Surety on bond has an insurable intevest in life of principal — When estop- 
pel on part of company will lie. — A person who is a surety on another’s bond has 
an insurable interest in the latter’s life, and such an insurance would not be a wager- 
ing contract. When A. had his life insured and told the company he wished the insur- 
ance to be for B.’s benefit, and the company told A. to take the policy out in his, A.'s 
name, and then make an assignment to B., the company will be estopped from claiming 
that the assignment was not good because it had been left in their hands, and A. had 
continued to pay the premiums until his death. — Scott v. Dickson, Sup, Ct. Pa., Ins, L. 
J., Jan., 1886, 


— Repudiation by company of policy — Refusal to receive premiums— Right 
and form of action by insured. — When an insurance company unjustly repudiates 
a policy previously made and refuses to receive further premiums, the insured may 
elect to consider the policy rescinded, and may maintain an action of assumpsit for 
money had and received to recover back the premiums already paid. Such an action 
is founded not on any fraud or failure in the original contract, but on the injustice of 
the company’s retaining the consideration after its refusal to be bound by the contract; 
and the amount recoverable and whether interest should be added will depend on the 


equities of the particular case. — Am. Life Ins. Co. v. McAden, Sup. Ct. Pa., Cent. Rep., 
Dec. 31, 1885, 


JUDGMENT. —Settlement by defendant's attorney without notice to plaintiff's 
counsel not binding.— Settlement of a judgment in an action for damages for a per- 
sonal injury, effected by defendant’s attorney with the plaintiff, a married woman, 
without notice to or consultation with her counsel, held, not binding, and satisfaction 
of judgment set aside. — Voell v. Kelly, Sup. Ct. Wis., N. W. Rep., Dec. 12, 1885. 


—— Foreign Judgments — Status in courts elsewhere — Status in sister States. — 
No court is to be charged with knowledge of foreign laws; but they are well understood 
to be facts which must, like other facts, be proved before they can be received in a court 
of justice. Judgments recovered in one State of the Union, when proved in the courts 
of another, differ from judgments recovered in a foreign country in no other respect 
than that of not being re-examinable upon the merits, nor impeachable for fraud in ob- 
taining them, if rendered by a court having jurisdiction of the cause and of the par- 
ties. — Hanley v. Donoghue, Sup. Ct. U. S., Sup. Ct. Rep., Jan. 4, 1886. 


JUDICIAL SALE. — When agreement by interested parties as to bidding will be up- 
held. — An agreement between parties interested in a judicial sale of land, that one of 
them shall bid enough to cover certain liens on which the other might be collaterally 
liable, and that the other shall not bid against him, no plan being formed or means used 
to procure for either an unjust advantage over third persons, or to prevent bidding by 
them is not unlawful. — Neely, Admr , v. McClure, Exr., Sup. Ct. Pa., Cent. Rep., Dec- 
3. 1885. 


JURISDICTION. — Amount in dispute — Amended petition averring damages evi- 
dently over value of property, will not confer. — A. brought suit against a railroad 
company for refusal to transport 1,000 kegs of beer to a town in the State of lowa, claim- 
ing $1,200 damages, and subsequently a ded his declaration so as toincrease his claim 
for damages to $10,000, and it was stipulated that on error to the Supreme Court only the 
amended declaration, pleas of defendant thereto, and demurrer and ruling of the court 
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JuRICDICTION — Continued. 
thereon should be copied into the secord. Held, that upon the face of the record it was 
apparent that the actual value of the matter in dispute was not sufficient to give the 
supreme Court jurisdiction, and that the writ should be dismissed. — Bowman v. Chi- 
cago N. W. Ry. Co., Sup. Ct. U. S., Sup. Ct. Rep., Dec. 28, 1885. 


_— Decree for alimony — Service by publication is not sufficient to bind property 
within. —A decree for the payment of alimony where the defendant was not served 
personally within the jurisdiction, but by publication only, will not bind the property of 
the defendant within the jurisdiction,— Bunnell v. Bunnell, U. S. Cir. Ct. E. D. Mich., 
Dec. 16, 1885. 


_— Malicious prosecution by one partner does not render firm liable. — A partner. 
is not liable for the malicious prosecution of a debtor of the firm by his partner, when 
he takes no part therein. — Rosenkranz rv. Barker, Sup. Ct. Ill., Rep., Dec. 16, 1885. 

— See PUBLIC LANDS. 


LANDLORD-TENANT. — See CONTRACT. 


LIBEL. — Privilege of attorney and client in regard to evidence of a libelous char- 
acter copied into brief. —In an action between A. and B. the latter’s attorney filed 
a newspaper article containing a hbel on A., and copied the same into his brief. On 
final hearing the article was thrown out as incompetent evidence, and A. brought this 
action against B. and the attorney for libel, held, neither an attorney nor his client is 
answerable for matter charged against the opposing party or a witness which is mate- 
terial to the issue, unless the accusation is proved to be malicious. Such matter is 
privileged, and malice will not be inferred, but must be proved. Itis immaterial that 
the accusation is held on final hearing to be incompetent evidence if it was in good faith 
believed competent at the time. — Stewart v. Hall, Ct. App. Ky., Ky. L. Rep., Dec., 1885. 


— Designating a man ‘“‘a hog” is libelous. — To state in writing that aman isa 
hog is libelous, since it tends to degrade him in public estimation. — Solverson v. Peter- 
son, Sup. Ct. Wis., Rep., Dec. 23, 1885; Cent. L. J., Jan., 1886. 


LieN. — Mechanic’s — Material-man or workman not entitled to, under Pa. act — 
Who liable in case of false representation.—A mere workman or material-man 
is not a contractor, and has no power by contract to subject a building toa lien for 
work performed or material furnished, there being no privity between him and the 
owner, through which those from whom the materials are purchased may file a lien. 
Where materials are obtained by a party on his representing himself as the contractor 
or architect, the parties furnishing the materials has no right to a lien, and, as it was 
his duty to know the relation of the alleged contractor to the owner, the loss should 
fall on him rather than on an owner who has already paid for the materials and pro- 
tected himself as much as possible.— Brown v. Cowan, Sup. Ct. Pa., At. Rep., Dec. 9, 

1885. 


—— Statutory requirements as to affidavit of sub-contractor — When it must be 
furnished — Liability of owner, notwithstanding failureof general con- 
tractor. —The statute does not require sub-contractor to furnish owner with the pre- 
scribed affidavit after the completion of the work ; such affidavit may be furnished as soon 
as the labor is performed or the materials are furnished, or at any time thereafter ; but it 
must be within twenty days after the building has been completed or the work otherwise 
terminated. When the required notice and affidavit have been properly furnished by 
sub-contractor to owner, the latter is liable to the former for the amount named in the 
in the affidavit (?) absolutely and without regard to the state of accounts between the 
owner and the generalcontractor. Although the general contractor fails, and owner is 
obliged to complete the work, he is nevertheless liable for the amount due the sub- 
contractor for labor or materials. —S. V. Railroad v. Miller, Ct. App. Va., Va. L. J., 
Dec., 1885. 


LIMITATIONS (STATUTE OF). — Certificate of deposit or promissory note.— Where a 
receipt for money declares that the sum named therein is ‘‘due on demand,” and is 
“especially deposited,” it is not a promissory note, but a certificate of deposit, and the 
statute of limitations will not begin to run until a demand has been made. — Smiley rv. 
Fry, Ct. App. N. Y., N. E. Rep., Dec. 4, 1885. 
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LIMITATIONS (STATUTE OF) — Continued, 

— Unconstitutionality of act repealing statute of limitations where vesteq 
rights are affected. —In an action to recover real or personal property, where the 
question is as to the removal of the bar of the statute of limitations by a legislative ag; 
passed after the bar has become perfect, such act deprives the party of his Property 
without due process of law. The reason is that, by the law in existence before the 
repealing act, the property had become defendant’s. Both the legal title and the real 
ownership had become vested in him, and to give the act the effect of transferring this 
title to plaintiff would be to deprive him of his property without due process of law; 
but to remove the bar which the statute of limitations enables a debtor to interpose to 
prevent the payment of his debt stands on different grounds. — Campbell v. Holt, Sup. 
Ct. U. S,, Ch. Leg. N., Dec. 26, 1885; Sup. Ct. Rep., Jan. 4, 1886. 


—— When statute runs — Mere silence on part of debtor will not prevent statute 
running. — Where by actual fraud the debtor keeps his creditor in ignorance of the 
cause of action, the statute does not begin to run until the creditor had knowledge, or 
Was put upon inquiry with means of knowledge, that such cause of action had accrued, 
Mere silence or concealment, however, will not tell the running of the statute when the 
relation existing between the parties is simply that of debtor and creditor. — Stewart v, 
McBurney, Sup. Ct. Pa., At. Rep., Dec. 23, 1885, (and note). 


— Agreement for renewal of mortgage —-When within statute —Effect of present- 
ation of claim against estate of deceased mortgager. — An agreement made after 
the maturity of a note and mortgage, and executed by the mortgager to the mortgagee, 
in which, after reciting the loan and execution of the note and mortgage, and place of 
record of the latter, and that the mortgager was desirous of extending the loan, it is pro- 
vided “ that the time for the payment of the said promissory note shall be extended to, and 
the said note shall not mature or be payable until the thirteenth day of December, 1874, 
provided that this agreement shall not affect or impair any other covenant or condition 
in the said promissory note or mortgage contained, but that they shall remain in as full 
force and effect as if this agreement had not been made,” is an agreement for a renewal 
of the note and mortgage within the statute. The statute of limitations does not run 
against a claim founded on a note and mortgage, after the same have been presented to 
and allowed by the executor of a deceased mortgager. — German Savings, etc., Assn. v. 
Hutchinson, Sup. Ct. Cal., Pac. Rep., Dec. 17, 1885 (and nove). 


MALICIOUS PROSECUTION. — Probable cause— Instruction as to, when proper. —In 
an action for damages for malicious prosecution in commencing an action in the justice’s 
court for a debt claimed to be due, and in suing out a writ of attachment therein, which 
the plaintiff claims injured his credit, an instruction that “ if the defendants instituted 
suit in the justice’s court against plaintiffs in good faith, without malice, and with no 
other motive than to recover a debt which they honestly believed was due by plaintiffs, 
then plaintiffs can not recover in this action, and the verdict must be for defendants,” 


is proper, and a refusal thereof is error. — Gonzales v. Cobliner, Sup. Ct. Cal., Pac. Rep., 
Dec. 24, 1855. 


— Evidence — When party may testify as to intent.— Where the character of a 
transaction, as in case of malicious prosecution, depends upon the intent of a party, he 
may testify as to what his intent really was. — Heap v. Parish, Sup. Ct. Ind., N. K. Rep., 
Dec, 25, 1885. 


MANDAMUS.— Duties of election canvassers purely ministerial— They are not 
subject to writ of mandamus. — Under the provisions of section 2981 (Ohio Rev. 
Stats.), defining the duties of the canvassers of election returns, which require that 
‘in making the abstracts of votes they shall not decide upon the validity of the returns, 
but shall be governed by the number of votes stated in the poll-books,” the duties of 
such canvassers are merely ministerial and they have no power to decide such returns, 
or any part of them, invalid by reason of fraud at the election or in the returns thereot 
as made to the clerk; and have no power to exclude such returns, or any part thereof 
from the count for such reason. In a mandamus proceeding to compel such canvassers 
to omit certain votes for candidates for the General Assembly from the abstracts, the 
court has no power to decide upon the validity of such returns; and it is error for the 
court, in such a proceeding, to decide, or to command the canvassers to decide, such 
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sted returns, or any part thereof, invalid by reason of such fraud. The remedy in such case 
> the is by contest before that branch of the General Assembly for which the party affected is 
© act a candidate, and that remedy is exclusive. — Dalton v. State, Sup. Ct. Ohio, Week. L. 
erty B., Dec. 21, 1885. 
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Maritime Law.— General average bond — Unseaworthiness of vessel, when a de- 
fense to action on. —In an action upon a general average bond, aflirmative evidence 
to show that a loss, upon which the general average has been charged, was caused by 
the original unseaworthiness of a vessel, is admissible as matter of defense; such evi- 
dence, however, can not be educed by cross-examination of the plaintifi’s witnesses. 
In an action upon such a bond proof of its execution and that the adjustment made is 
in accordance with the laws and usages of the port of destination, constitutes a prima 
facie base for the plaintiff. -Cheraw and Salisbury R. R. Co. v. Broadnax, Supt. Ct. Ps., 
Dec, 3, 1885. 


MARRIAGE AND DIVORCE. — Presumption of death of former husband. — When it is 
shown that a deserted wife has married again between six and seven years after she last 
had any knowledge of her husband being alive, that marriage will be presumed to be 
yalid, and it must be shown that ber husband was alive within the presumptive period 
of seven years to defeat the subsequent contract of marriage.—Johnson v. Johuson, 
Sup. Ct. IIL, Rep., Jan. 6, 1886. 


MarkieD WOMAN. — Right of married woman to engage in business and employ 
their husbands to carry it on for them. — Judgment creditors sold all the real and 
personal estate of their debtors, partners in the grocery trade. One of the plaintifis 
bought all and carried on the trade for six months, when he sold all to the wives of the 
partners, who secured the price, first by chattel mortgage, and then by real estate mort- 
gage. The wives employed their husbands to carry on the trade for them, giving them 
their board and clothing. Held, that under the New Jersey statutes respecting married 
women, both the stock of goods originally purchased and all the increase in that stock 
from the earnings or profits belong to the wives, the same as though they were single 
women. — Kutcher v. Williams, Ct. Chan. N. J., Daily L. Rec., Dec. 15, 1885. 


— Married woman living as feme sole— Acknowledgment ofdeed by — When 
valid. — Where a married woman has lived in United States separate and apart from 
her husband for more than twenty years, he never having been in the United States,and 
during such time she has had no relations with him, but has been living part of the time 
under her maiden name, and part of the time under the name and as the wife of a man 
with whom she has formed a meretricious connection, and she executed a deed as a feme 
sole of certain of her separate property acquired in the United States, she will not be 
permitted to fall back upon her marriage relation and avoid her deed on the ground that 
the certificate of the notary does not recite that she was examined “separate and 
apart” from her husband; and such deed, executed as a feme sole, will be held valid. — 
Hand v. Hand, Sup. Ct. Cal., Pac. Rep., Dec. 24, 1885. 


MERGER. — See MORTGAGE. 


MorTGAGE. — Assignment of mortgage need not be recorded — Foreclosure sale — 
Rights of purchaser at — Merger, when it will occur as to mortgagee. — The 
assignment of a mortgage is not a conveyance within the intent of the registry act, and 
an assignee need not record his assignment to protect himself against a subsequent pur- 
chaser or mortgagee. The effect of a foreclosure is to transfer to the purchaser the 
rights of the mortgagee, so far as he has any claim or interest in the mortgaged prem- 
ises for the security of his debt; and also to transfer to him so much of the equity of 
redemption as was not bound by the lien of a junior mortgage. Where the fee is ac- 
quired by a mortgagee merger will not take place where it is to his interest that it should 
not do so, and such merger would work a flagrant injustice. — Watson v. Dundee Mort. 
& Trust, etc., Co., Sup. Ct. Ore., Pac. Rep., Dec. 10, 1885; West C. Rep., Dec. 17, 1885. 


— Priority in recording second mortgage — When it will give good title — Con- 
structive notice. — A. mortgaged land to B., and subsequently gave asecond mortgage 
to C., in which no reference was made to the existence of the first mortgage, although 
C. had actual notice of its existence. C.’s mortgage was recorded first. B. then re- 
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corded his mortgage. C. assigned his mortgage to D., who took the same in good faith, 
and with no actual notice of the prior mortgage. Held, in a writ of entry, that the title 
of D. was valid; that the record of the first mortgage, being made subsequent to that of 
the second mortgage, was not constructive notice to him of its existence. — Morse », 
Curtis, Sup. Jud. Ct. Mass., Daily L. Rec., Dec. 5, 1885. 


—— Constructive notice of title of one not in possession, or having no record title 
does not exist. — The record of a conveyance or mortgage is constructive notice only 
to those who must trace their title through the grantor or mortgager. A conveyance or 
mortgage executed by one not in possession and having no record title is not, when re. 
corded, constructive notice of litle. —Traphagen v. Irwin, Sup. Ct. Neb., Rep., Dec. 2, 
1885. 
—— Sale of property subject to mortgage to sectre payment of note — Extension 
of time allowed purchaser does not release original maker of note. — Where a 
party buys real estate, subject to a deed of trust given to secure payment of a note, and 
his deed simply recites that it is made “ subject to such deed of trust,’’ and on the matur- 
ity of the note the purchaser represents that he is not able to pay the money, and further 
time is allowed by the holder, without any agreement being made with the maker of the 
note, and on foreclosure of the deed of trust there is a deficiency, the holder of the note 
may recover the balance due by suit against the maker, as the maker does not become, 
by reason of the transfer of the property,a mere surety for the payment of the note, and 


his liability is not therefore affected by the extension given to his grantee. — Shepherd 
v. May, Sup. Ct. U. S., Sup. Ct. Rep., Dec. 14, 1885. 


—Foreclosure — Breach of condition — Failure to pay interest, when cause of 

foreclosure. — In the absence of an agreement to the contrary, a mortgagee may main- 
tain an action to foreclose a mortgage, when there is any breach of the condition of the 
mortgage by a neglect or refusal on the part of the mortgager to pay the debt secured 
at the time or times when the same became due and payable. When the condition of 
the mortgage does not show on its face that interest on the note secured was payable 
annually, if it shows that the note was to draw interest, and the note itself shows that 
the interest is payable annually, then the condition of the mortgage is broken by the 
non-payment of the interest when it becomes due, and the right to maintain the action 
of foreclosure is perfect. — Scheibe v. Kennedy, Sup. Ct. Wis., N. W. Rep., Dec. 19, 1885. 


MUNICIPAL CORPORATIONS.~— When liable for damage to private property in 

improving streets. — A constitutional provision that “ private property shall not be 
taken or damaged for public use without just compensation,” will not give an abutting 
owner a right to recover from a municipal corporation, for injuries caused by a reason- 
able change or improvement of the street, by the proper authorities, in a careful man- 
ner. Where the grade of a street has been fixed by ordinance, one who purchases 
abutting property is not warranted in relying upon the outward appearance of the 
street in determining the grade; it is his duty to inquire of the proper city officers. 
Where the official grade of astreet and an adjoining sidewalk are the same, they should 
each be reduced to the established level at the same time. A failure so to do will ren- 
der the city liable for injuries resulting to an abutting land owner. —City of Denver v. 
Vernia, Sup. Ct. Colo., West C. Rep., Dec. 10, 1885; Pac. Rep., Dec. 17, 1885. 


— Notliable for negligence in performing a public duty— Applies to fire- 

men. — The rule which exempts a municipal corporation from liability to an individual 
for an injury to him resulting from negligence in the performance by the corporation 
of a duty owed to the public and imposed by law, applies to the case of a member of a 
fire department of a city, injured by negligence in the care of apparatus for extinguish- 


ing fires maintained under the authority and direction of its charter.— Wild v. Mayor, 
Sup. Ct. N.J., At. Rep., Dec. 9, 1885. 


— Liability for negligence in devising and executing public improvements - 

Liable for consequential damages only, when — Method of recovery — Rule as 
to nuisance does not apply.—A municipal corporation is responsible for negli- 
gence in devising a plan for a public improvement, as well as for negligence in carrying 
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MUNICIPAL CORPORATIONS — Continued. 

the plan into execution. For mere error of judgment in devising the plan of a public 
improvement a municipal corporation is not liable; but where the lack of care and 
skill is 80 great as to constitute negligence the corporation is liable. A municipal cor- 
poration is not liable for quential d ges resulting from the improvement of a 
street if the work is carefully and skillfully done. For an injury to real estate result- 
ing from the negligence of a municipal corporation in permanently improving a street, 
all damages, past and prospective, may be recovered in one action. In such case a 
judgment in the first action is such an adjudication as constitutes a former recovery, 
although additional damages may have been sustained since the judgment was ren- 
dered. The improvement of a street by a municipal corporation is not a nuisance, 
although done in a negligent manner; and the rule declaring that each day’s continu- 
ance of a nuisance gives a cause of action does not apply in such case. — City of North 
Vernon v. Voegler, Sup. Ct. Ind., Alb. L. J., Dec 12, 1885. 


— Presentation of claim against incorporated town not necessary before 
suit— Injury caused by defective sidewalk.—It is not necessary as a condition 
precedent to a right of action against an incorporated town or city, upon a claim arising 
by reason of a tort, that the claim should be presented to the counsel of the town or 
city. — Green v. Town of Spencer, Sup. Ct. lowa, N. W. Rep., Dec. 19, 1885. 


— Evidence — Defects at other places than place of accident— Notice — 
Contributory negligence, when question for jury.— Evidence that a bridge 
was out of repair, and the planks old and decayed at other points than the one where 
an accident occurred, is admissible to show such a general defective condition of the 
bridge as wouldcharge the town authorities with notice of its condition. That a 
party sustaining injury by reason of a defective bridge had knowledge of its condition 
before he drove on it, is not contributory negligence per se, and the question should be 
left to the jury. —Spearbracker v. Town of Larabee, Sup. Ct. Wis.,N. W. Rep., Dec. 
12, 1885. 


NaTIONAL BANKS. — Decendent’s estate and legatees liable for assessments. — An 
estate in the hands of personal representatives is liable for assessments upon the stock 
of an insolvent national bank; the liability, however, is transferred to legatees upon 
stock distributed to them.— Witter’s Recr. v. Sowles Exr., U. 8. Cir. Ct. D. Vt., Rep., 
Dec. 9, 1885. 


NEGLIGENCE. — When contributory. — Where plaintiff ’s statement of his own conduct 
made by him as witness in his own behalf, shows that he appreciated the risk which 
attended his actions in moving about rapidly in the pursuit of his employment, in a 
dark cellar, in which he knew there was a deep well-hole, but did not know whether 
or not there was a protecting fence around it, although ordered byjthe foreman to 
“ hurry up the work,” was a taking of the risk of his employment, and was such evi- 
dence of want and care on his part as wil defeat a recovery. — Taylor v. Caren Mfg. 
Co., Sup. Ct. Mass., N. E. Rep., Dec. 1, 1885; Daily L. Rec., Dec. 22, 1885, 


— Proximate cause of injury only basis of recovery for. — S., who was engaged in 
carrying passengers from a hotel to defendant’s depot, was compelled to stop and wait 
for a freight train which obstructed the street for more than five minutes in violation 
of the statute, to move on or divide and let him pass, when a passenger train came by 
and the blowing of the steam and noise of the cars frightened his horses and they ran 
away, and he was severely injured. Held, that no negligence being shown in the man- 
agement of the passenger train, he could not recover, as the statutory negligence in 
allowing the freight train to obstruct the street was not the proximate cause of the in- 
jury. — Sellick v. Lake Shore & M. S. R. Co., Sup. Ct. Mich., Alb. L. J., Dec. 5, 1885. 


— Horse of traveler frightened by moving brakes on trains standing at cross- 
ings — Liability of company. —A railway train was standing at a highway cross- 
ing, divided so as to leave a space twenty-five feet wide for travelers to pass through, 
its cars occupying some of the highway. A traveler drove down with horse and wagon, 
and hesitated about crossing, but an employe of the company beckoned to him to 
eome on. He drove quietly across and had reached the other side, when his horse, a 
gentle animal, took fright at a noise made by some of the trainmen in shifting the 
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NEGLIGENCE — Continued. 


brakes. The horse started to run, the traveler drew the reins tightly to hold him 
when one of them parted, so that, in consequence of the strain on the other rein the 
horse was turned to one side, the wagon turned over an embankment, and the ocey. 
pants thrown out and the plaintiff’s wife injured. In an action against the railway 
company, it was held that there was evidence of negligenve to go to the jury. — Peng. 
sylvania R. Co. v. Horst, Sup. Ct. Pa., Cent. L. J., Dec. 18, 1885. 


—— Comparative negligence defined, and respective liability stated. — Ordinary 
care does not exclude the idea of all negligence, however slight. A plaintiff may be 
entitled to recover notwithstanding he (or, as in this cuse, his intestate) may have been 
slightly negligent, provided the defendant was guilty of negligence, which, in compari. 
son with it, was gross. Within the contemplation of that rule, where one has observed 
ordinary care, with reference to the particular circumstances involved, for his personal 
safety, he has, even if slightly negligent, observed all the care the law requires of him; 
and where, having observed this care, he is injured by the negligence of another, that 
other has been guilty of the degree of negligence for which the law charges responsi- 
bility. The injured person could do no more to entitle himself to redress, and no higher 
degree of culpability is essential to the liability of the person causing the injury; and 
so the two degrees of negligence, if the person observing ordinary care has been atall 
negligent, when compared with each other, fall within the opposite extremes of negli- 


ligence, legally considered. — Calumet Iron and Steel Co. v. Martin, Sup. Ct. IlL., N, E, 
Rep., Dec. 18, 1885. 


—— Master and servant— Foreman not a fellow-servant. — A foreman, to whoma 
stevedore commits the entire charge of the business of unloading a vessel, with power 
to choose his own assistants, and to control and discharge them as freely and fully as 
the principal himself could, is not a fellow-servant with those employed under him; 
and if, in the performance of the work, death or injury results to a servant from the 
wrongful act or negligence of such foreman, the principal is liable, although he exer- 
cised due care in the selection of the foreman. — Brown rv, Sennet, Sup. Ct. Cal., West 
C. Rep., Dec. 31, 1335. 


—— Dangerous machinery —Duty of employe— Rule as to contributory negli- 
gence. — A person injured by m chinery about which his duty led him to be, if he knew 
the condition, position, and character of the machinery, and could have reasonably 
avoided danger by approaching the same from the outward revolutions of the gear, and 
did not do so because he did not think or look, was guilty of such a degree of negligence 
as to preclude his recovery. However slight the negligence on the part of a plaintiff 
may be, if it be such that but for that negligence the misfortune could not have hap- 
pened, he can not recover; but if the injury would have happened if his want of care 


had not contributed thereto, there may be liability. — Huret v. Burnside, Sup. Ct. Ore., 
Pac. Rep., Jan. 7, 1855. 


—— See RAILROADS. 


NUISANCE. — Municipal corporations — Right to license steam engines — What is 

covered by license. — Under the statute (Pub. St., ch. 102, sect. 47), the granting of a 
license to erect a steam engine within 500 fect of a dwelling in a city does not carry 
with it the right to erect and maintain the machinery to be run by such engine. An 
electric light company which, under a license granted to erect and maintain a sta- 
tionary engine, also erects and maintains the machinery necessary to generate elec- 
tricity for the purposes of their business, is liable in damages for a private nuisance.— 
Quinn v, Lowell Electric Light Co., Sup. Ct. Mass., N. E. Rep., Dec. 4, 1885 (and note). 


PARENT AND CHILD.— See DEED. 


PARTITION. — Sale of property —Setting apart of dower—On decease of widow 

the fund passes to her next of kin.—In a suit for that purpose, lands of D. are 
sold for partition, one-third of the proceeds being set apart for widow’s dower; A.,@ 
daughter of D., who was sui juris and a party to the suit, subsequently intermarried 
with T.,and died during life of widow of D., never having had issue; after death of 
widow, T. sued to recover the share of A., his deceased wife, in the dower fund, claiming 
it as personalty. Held, the dower fund is realty, and A.’s share passes to her next of kin; 


PARTITION — Continued. 


— See ACTION. 
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7., her surviving husband, has no interest therein. — Turner ». Dawson, Sup. Ct. App. 
Va., Va. L. J., Dec., 1885. 


__ Judgment in--Conclusiveness of disclosure 01 title acquired pendente lite, 


when necessary to avoid effect of partition judgment. — A judgment in partition 
is conclusive as to the title under which the parties hold in common, but it does not 
invest them with any new title, nor have the effect of changing their title; its only legal 
effect being to sever the unity of possession. A defendant in partition acquiring a new 
and independent title by deed after he has filed his answer in a partition suit, but before 
a decree therein, must on the trial disclose such title, or the judgment rendered in such 
suit will be conclusive as to his title, and will prevent him from setting up such dee in 
a subsequent action to recover possession of part of the tract awarded under the judg- 
ment in the partition suit.—Cristy v. Spring Valley Water-Works, Sup. Ct. Cal., Pac. 
Rep., Jan. 7, 1886. 


PARTNERSHIP, — Partnership real estate — Judgment against executor of deceased 


partner — When binding on heir at law—Heir at law.—It results from the 
equitable doctrine of the conversion of partnership real estate into personalty, that the 
heir at law is bound by a judgment against the executor of a deceased partner and the 
surviving partner, upon a bill filed to subject the partnership land to the satisfaction of 
the judgment; and he can not require the plaintiff to re-establish the debt, unless by a 
direct proceeding the judgment is attacked for some collusion or other fraud, accident, 
or mistake sufficient to avoid it. Under the code of Tennessee, allowing a remedy at 
law against the executor of the deceased partner, and saving to surviving partners their 
rights in the partnership assets as against the statute abolishing joint tenancies, the 
reconversion of the partnership lands into realty in favor of the heir at law does not 
take place until the partnership is wound up and the surplus is ascertained. It is only 
in this surplus that the heir has any beneficial interest, and he does not occupy, in 
reference to partnership lands, the same attitude he does as to other lands of his ances- 
tor descended to him, in respect to the effect of a judgment against the executor or 
administrator of’ the decedent, as evidence against himself. — Logan v. Greenlaw, U. S. 
Cir. Ct. W. D. Tenn., Fed. Rep., Dec. 1, 1885. 


—Speculating with trust fundsin hands of one partner receiver of an insolvent 


firm — Other partner liable for deficit even after firm returned it to receiver. — 
Where a member of a partnership is appointed receiver of an insolvent estate and 
applies a part of the trust funds to the partnership business with the knowledge of his 
co-partner, but without authority from court, and the firm afterwards repays the money 
to him, but he fails to account for part of itin the settlement of his accounts with the 
court, held, the firm is liable for the defivit. The money being appropriated in the first 
place in violation of law, the copartner was bound not only to see it repaid to him, who 
was receiver, but also to see thac he accounted for it in the settlement of the estate. — 
Ryan v. Morrill, Ct. App. Ky., Ky. Rep., Dec., 1885. 


—-Partnership real estate in name of one partneris subject to partnership debts— 


Rights of assignee of partnership. — Real estate purchased by a firm with partner- 
ship funds, and for the use of the partnership, is the property of the firm, although the 
conveyance be made to one of the partners. The property of an insolvent partnership 
will be applied in the first instance to the payment of debts due the partnership cred- 
itors, in preference to the creditors of the individual members of the frm. An assignee 
for the benefit of creditors under a valid assignment may maintain an action to setaside 
a sale of real estate under an attachment levied after the execution and delivery of the 
deed of assignment, where such sale would impair or defeat his title as assignee. — 
Smith v, Jones, Sup. Ct. Neb., N. W. Rep., Dec. 19, 1885. 


VATENTS. — State courts no jurisdiction as to infringments, but have as to title.— 


The courts of this State have a right to adjudicate as to the title to letters patent, but 
they have no jurisdiction in an action to prevent an infringement upon a patent right, 
or to enjoin a party from using the patent, or to pass on any question arising as to its 
infringement. —Continental Store Service Co. v. Clark, Ct. App. N. Y., N. E. Bep., Dec. 
18, 1885. 
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PATENTS — Continued. 


— Patents for inventions— Reissue, when void. — Reissued patent No. 6315, dated 
March 2, 1875, based on original patent No. 142,154, issued August 26, 1873, to James 
Eachus for a machine for cutting paper boards, being for a process of cutting paper 
boards and not for a mere machine, is void. — Eachus v. Broomall, Sup. Ct. U. S., Sup, 
Ot. Rep., Jan. 4, 1886. 


PLEADING. — See CORPORATION. 


PRACTICE. —Modifying injunction or supersedeas.— When an appeal from a fina) 

decree in an equity suit, granting or dissolving an injunction, is allowed by a justice or 
judge who took part in the decision of the cause, he may in his discretion, at the time 
of such allowance, make an order suspending or modifying an injunction during the 
pendency of the appeal upon such terms, as to bond or otherwise, as he may consider 


proper for the security of the rights of the opposite party. — Leonard v. Ozark LandCo., 
Sup. Ct., U. S., Ch. Leg. N., Dec. 12, 1885. 


PRINCIPAL- AGENT, — Broker's liability for sale when unauthorized by principal.— 

Although a broker in executing an order to buy, names his principal, so that the broker 
can not be charged on the contract as buyer, yet by giving orders for goods he impliedly 
warrants his authority to buy for the principal named; and if the purchase is success- 
fully repudiated by the principal as unauthorized, the broker becomes liable to the 
seller for any damages the latter may have sustained. — Simmonds v. Moses, Ct. App. 
N. Y., Cent. Rep., Dec. 3, 1888. ‘ 


—— See EVIDENCE. 


PRINCIPAL- SURETY. — Distinction between penal bond to secure faithful perform- 

ance of duties of an agent and a guaranty — What will release surety on.— An 
agent’s penal bond with surety conditioned that the agent shall promptly pay over 
moneys received, and truly perform the duties of his agency, discloses a suflicient con- 
sideration to support the undertaking of the obligees while the agency continues and 
become immediately binding upon its execution and delivery. Such a bond differs from 
that of a guaranty of future advances which requires as its consideration an advance or 
credit given and which has no binding force until such credit has been given. Sucha 
penal bond is not terminated by the death of the surety as to funds afterwards coming 
into the hands of the agent, but may be enforced against his personal representatives. 
But the principal impliedly stipulates that he will not retain the agent after a known 
breach of the guaranty, and such retention will release the surety. The retention of 
such agent who was obligated to make monthly settlements after notice of his default 


releases the estate of the surety as to any subsequent default. — Estate of Rapp v. 
Phenix Ins, Co., Sup. Ct. Ill., Ins. L. J., Jan., 1886. 


PUBLIC LANDS.— Mere occupation and improvement give no title as against the 

United States — In invoking equity party must show a better title than the 
patentee. — Mere occupancy of the publiclands and making improvements thereon give 
ne vested right therein as against the United States or any purchaser from them. To 
entitle a party to relief in equity against a patent of the governm ent he must show a 
better right to the land than the patentee, such in law as should have been respected 
by the officers of the land department, and being respected would have given him the 
patent, It 1s not sufficient to show that the patentee ought not to have received the 
patent. A person who makes improvements upon public land, knowing that he has no 
title, and that the land is open to exploration and sale for its minerals, and makes no 
effort to secure the title to it as such under the laws of Congress, or a right of posses- 
sion under the local customs and rules of miners, has no claim to compensation for hi® 
improvements as an adverse holder in good faith when such sale is made to another, 


and the title is passed to him by a patent of the United States. —Sparks v. Pierce, Sup. 
Ct. U. S., Sup. Ct. Rep., Dec. 14, 1885. 


— When lands revert to United States — Construction of acts of Congress.—Lands 
granted by Congress to aid in the construction of railroads do not revert, after condi- 
tion broken, until a forfeiture has been asserted by the United States, either through 
judicial proceedings instituted under authority of law for that purpose, or some legisla- 
tive action, legally equivalent to a judgment of office found at common law. Legisla 
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pusLic Lanps —Continued. 
tion, to be sufficient, must manifest an intention by Congress to reassert title, and 
resume possession, and must be direct, positive, and free from doubt or ambiguity. — 
St. Louis, I. M. and 8, Ry. Co. v. McGee, Sup. Ct. U. S., Sup. Ct. Rep., Dec. 14, 1885. 


—-Jurisdiction of State court — Final decision of secretary ofinterior. — Plaintiff’s 
complaint alleged that he had settled upon land of the United States as a homestead 
claimant,and had compiled with the requirements of the law as to residence and cul- 
tivation; but that defendant had wrongfully and by force taken possession of the land, 
and in a contest before the secretary of the interior department had, by perjury and 
false evidence, obtained a final certificate for the land, and was perfecting his title in 
violation of plaintiff’s rights, and praying that defendant be adjudged to release all his 
claim to the land to plaintiff, and plaintiff have judgment that he had complied with the 
homestead law, and that he is entitled to the land. Held, that the State court had no 
jurisdiction, and could afford plaintiff no relief. A State court may have jurisdiction 
to inquire into the homestead rights of a party to the patent of the United States under 
the laws of Congress, and to reverse the decision of the land department adverse to 
such right when procured by fraud or perjury, but such jurisdiction can be exercised 
only when the title is vested in a party amenable to such jurisdiction, so that a judgment 
could be entered which would act effectually upon the title, and compel defendant to 
convey it to the party defrauded. — Empey v. Plugert, Sup. Ct. Wis., N. W. Rep., Dec. 
12, 1885 


RAILROADS. — Contributory negligence—On whom the burden will rest.— Wherea 
railroad company neglects to perform a statutory requirement, andinjury results there- 
from, the corporation will be liable, although the negligence of the injured person con- 
tributed to the accident, provided that negligence or omission of the injured party was 
induced or brought about by the negligence of the company. Where there is evidence 
tending to show that the statutory requirements were not complied with, the question 
should be submitted to the jury to determine the fact of negligence. Where the 


injured party first stopped, and looked and listened for the train before going upon the 
track, and could not see or hear the train, he was not guilty of contributory negli- 
gence. --Klanowski v. Grand Trunk Ry. Co., Sup. Ct. Mich., Alb. L. J., Dec. 26, 1885. 


— Liability of railroad company for injury caused by foreign cars.—A railroad 
company is bound to inspect foreign cars which it draws over its road, just as it would 
inspect its own cars, and is responsible to its employes for the consequence of such 
defects in such cars as would be disclosed or discovered by ordinary inspection. The 
employes take no more risks of defects in foreign cars than in cars belonging to the 
company; and where a brakeman was injured while coupling cars by reason of the 
bumper being so defective that it could have been seen on ordinary inspection, the com- 
pany is liable. — Gottlieb v. N. Y. Cent. L. F. and W. R. Co., Ct. App. N. Y. N. E. Rep., 
Dec. 18, 1885. 


—Master and servant —Fellow-servants—Train Dispatcher and brakeman, 
not— Employe of railroad running train over track of another railroad— Not 
fellow-servant.— A general manager who prescribes rules and a train dispatcher who 
gives special orders for the running of trains, and a head brakeman on a freight train 
are not fellow-servants. The employes of a railroad company that runs its trains over 
a portion of the road of another company, and while running over such road is required 
to obey the rules and regulations prescribed by the latter company for the running of 
trains, and to obey the special orders of their authorized agents, in that respect are not 
fellow servants with the employes of the latter company.— Phillips v. Chicago, M, & 
St. P. Ry. Co., Sup. Ct. Wis., N. W. Rep., Dec. 12, 1885. 


— Co-servant — When not. — A common hand on a railroad, engaged in the business of 
distributing iron rails along the side of a track, to be laid in place of other rails removed 
from that track, and under the control, with six or eight other men, of a boss or fore- 
man, is not in the same employment as a man controlling and managing a switch engine 
not used in carrying those rails, but in moving cars not used for relaying the track. — 
Garrahy v. K. City, St. J. and C. B. R. R. Co., U. 8. Cir. Ct. D, Kan., Ch. Leg. N., Nov. 14, 
1885. 
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RAILROADS — Continued. 

— Railways forming continuous line, liable as partners. —I{ several railroads 
forming a continuous line agree, under a certain name, to carry goods from and to dis. 
tant points, and if, in so carrying goods for a party, a portion thereof is lost, such party 
has his remedy against such roads as copartners, and may recover from them jointly or 
severally for the loss sustained. — Block v. Erie and North Shore Despatch Fast Freight 
Line, Sup. Jud. Ct. Mass., Cent. L. J., Dec. 11, 1885. 


—Contract to use Pullman cars—‘“‘ Control’ of other roads—Phrase con- 
strued. — The Missouri Pacitic Railway Company entered into a contract with the Pull. 
man Palace Car Company to use their cars exclusively for fifteen years on all roads 
which it then controlled, or might thereafter control, by ownership, lease, or otherwise, 
and thereafter acquired more than a majority of the stock of the St. Louis, lron Mount- 
ain and Southern Railway Company, and, by voting such stock, elected the board of 
directors of the latter company, and certain members of that board and the vice-presi- 
dent of that company were also directors and vice-president of the Missouri Pacific 
Railway Company. Held, that the Missouri Pacific had not acquired “ control” of the 
St. Louis, Iron Mountain and Southern Railway Company within the meaning of the 
contract, and that it could not be enjoined from discontinuing the use of Pullman cars 
over the latter road, and from using other cars thereon. — Pullman’s Palace Car Co. », 
Missouri Pac. Ry. Co., Sup. Ct. U. S., Dec. 28, 1885. 


~—— Common hand and engineer of switch engine not fellow-servants — Liability 
ofcompany.— A common hand employed in a gang of men at an employment different 
from the use to which a switching engine is employed is not a fellow-servant with the 
engineer of that engine, and the company is liable for any injury suffered by the hand 
from the negligence of the engineer. —Garrahy v. Kansas City, St. J. and C. B. R. R, 
Co., U.S. Cir. Ct. D. Kan., Rep., Dec. 23, 1885. 


—— Ejection by conductor of companion road — When legal. — X. purchased a ticket 
from M. to N. This road was used by two companies, and tickets were good on either 
train. X. entered a train at M. which stopped at anintermediate station. He then took 
the other company’s train, presenting the ticket which had been “ punched” by the 
former conductor, and, refusing to pay fare after the ticket was rejected, was put off. 
Held, that his expulsion was lawful.— Wyman v. Northern Pac. R. R. Co., Sup. Ct. 
Minn., Rep., Dec. 23, 1885. 


—— See DAMAGES. 


RECEIVER.— Action can be maintained in United States Circuit Court on judg~- 
ment obtained in State court. — A receiver appointed by a State ceurt for a corpor- 
ation organized under the State laws may sue in the circuit of the United States 
for another State on a judgment obtained inthe State court upon promissory notes, 
as in such case he sues, not as reeeiver, but as a judgment creditor. — Wilkinson, Recr., 
v. Culver, U. S. Cir. Ct. 8. D. N. Y., Fed. Rep., Jan. 5, 1886. 


ROADS AND HIGHWAYS. — Gravel roads— When meeting to establish without nec- 
essary notice renders proceedings void — Injunction will be to restrain the 
collection of tax.— Notice is essential to invest the Board of Commissioners with 
authority to make assessments to aid in the construction of free gravel roads, Wherea 
statute proyides that viewers charged with the duty of making assessments to and in 
the construction ef a free gravel road requires that notice shall be given of the time 
and place of meeting, and the notice so provided for is the first one required to be 
given, the viewers can not legally meet and transact business at a time different from 
that specified in the notice; and if there is no meeting pursuant to the notice, the pro- 
ceedings are void. Where a special tax for the benefit of a gravel road levied in pro- 
ceedings where there is no notice, injunction will lie to restrain its collection. — Hobbs 
v. Board of Commrs., Sup. Ct. Ind., N. E. Rep., Dec. 11, 1885; West. Rep., Jan. 2, 
1886. 


REMOVAL OF CAUSES. — Federal question — Navigable waters do not necessarily 
raise — Separate defense by one of joint and several defendants does not 
warrant removal. —A Federal question arises oniy where some title, right, privilege 
or immunity is involved which will be defeated or sustained by the construction of the ~ 
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Federal constitution or laws. Whether or not the city of New York has the exclusive 
right to establish ferries to Staten Island under its original charter is not a Federal 
question by reason of the waters between that city and the island being navigable wa- 
ters and under the control of Congress. A separate defense by one defendant in a 
joint and several cause of action will not raise a separate controversy under the sec- 
ond clause of the act of 187o.—Staring v. New York, Sup. Ct. U. S., Rep., Dec. 9, 1885. 


— Citizenship — Evidence.— From 1845 until 1883 plaintiff’s home was in Brooklyn, 
New York, with the exception of about five years, when he resided at Bay Side, Long 
Island. In the spring of 1883 he purchased a farm at Greenwich, Connecticut, for a 
summer home, From 1883 until November, 1884, he resided in New York City, spending 
Sundays and the summer with his family at Greenwich. From November, 1884, till 
May, 1885, he occupied apartments with his family in New York City. In May he re- 
turned to Greenwich for the summer, expecting te occupy his city apartments in the fall. 
He never voted except in New York, and he claimed that he always had been, and in- 
tended to be in the future, a citizen of New York. In April, 1885, he brought suit in a 
State court in New York, against defendants, citizens of New York, who removed the 
ease to the United States court on the ground that plaintiff was a citizen of Connecti- 
cut. Held, that plaintiff was not a citizen of Connecticut, but of New York, and that 
the case should be remanded to the State court. — Sauer v. Seymour, U. S. Cir. Ct. 8. 
D.N. Y., Fed. Rep., Dec. 1, 1885. 


SALE. — Acceptance which takes case out statute of frauds.— Where goods of the 
value of £10 or upwards are sold bya verbal contract and delivered, and the pur- 
chaser retains them, and deals with them in such a way as to prove that he admits the 
existence of acontractand admits that the goods were delivered under the contract, 
this is a sufficient acceptance to satisfy section 17 of the statute of frauds, although the 
purchaser afterwards rejects the goods on the ground thatthey are not equal to sample; 
and if the goods prove equal to sample the purchaser is liable. — Page v. Morgan, Eng. 
Ct. App., Cent. L. J., Dec. 18, 1885, 


Stock ExCHANGE MEMBERSHIPS.—San Francisco Stock Exchange— Seats in, 
may be solid under execution — Foreclosure of lien.— The San Francisco Stock 
and Exchange Board is a voluntary association, consisting of one hundred members, 
formed for the purpose of dealing in and buying and selling stocks on commission. 
The Company of Associated Stockbrokers is a corporation composed solely of the 
members of said voluntary association; the members of the association and corpora- 
tion are entitled to an equal share of its property, effects and assets; the only qualifi- 
cation of membership in the corporation is, that such member shall be a member in 
good standing of the voluntary association, and shall sign the constitution and by-laws 
of the corporation; the corporation was formed for the purpose of receiving donations 
with which to purchase land on which to erect a building for the use of its members, 
and has no shares or capital stock; each member's right and title to the property, 
goods, effects and assets of the association, and the privilege of participating in the 
meetings of the board, is represented by what is called and known 4s a “ seat in the 
San Francisco Stock and Exchange Board.”’ By the rules of the board, each member 
has the right to voluntarily dispose of his seat in the same, but the purchaser, before he 
can participate in the proceedings of the board, must be elected a member thereof. 
Held, that the property, the legal title to which stands in the corporation called the 
Company of Associated Stockbrokers is, in equity, the property of the members of the - 
San Francisco Stock and Exchange Board; that the power given to each member of the 
board to “ dispose” of his seat, includes the power to dispose of it absolutely or con- 
ditionally; that such member could assign his seat as security for an indebtedness; 
that the lien thereby created could be foreclosed in a judicial proceeding and the seat 
sold, subject to the rules of the association. — Clute v. Loveland, Sup. Ct. Cal., Ch. Leg. 
N., Jan. 9, 1886; West C. Rep., Dec. 31, 1885. 


STOCKHOLDERS. — Offer to subscribe to railroad stock revocable at any time be- 
fore delivery — Death works revocation. — An offer in writing to subscribe to the 
capital stock of a railroad company, conditioned upon the construction of its line of 
road along a designated route, is revocable at the option of the party making such offer 
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at any time before its delivery to and acceptance by such company ; and his death before 


such delivery and acceptance works such revocation. — Wallace v. Townsend, Sup. Ct, 
Ohio, Week. L. B., Dec. 14, 1885. 


STOPPAGE IN TRANSITU.— Transfer of ‘“* duplicate” bill of lading with notice— 

Insolvency of vendee— Right of vendor to stop goods.—On February 6, 18%, 
D. sold to T. twenty-five hogsheads of tobacco, and shipped them by rail to him, tak. 
ing two bills of lading, one marked “ original” and the other “duplicate.” The dupli- 
cate bill ef lading and invoice were transmitted to T., and the “ original” wag 
attached to a sixty-days’ draft drawn by D. on T., and sent through a bank for accept- 
ance. T. on receipt of the duplicate transferred it by indorsement toC., with whom he 
had contracted to sell the tobacco, and received payment therefor; and on presenta- 
tion of the “ original” and draft the next day, refused to accept the draft, and it was 
returned to D. On February &, 1884, T. failed, and D. ordered the goods, then in 
transit, stopped. On February 27 and 29, 1884,C. demanded the goods of the railroad 
company, and was informed that they had been stopped in transit by D. and shipped 
back to them; whereupon C. sued the company to recover the value of the goods, 
claiming to be an innocent purchaser for value. Held, that the transfer of the “ dupli- 
cate” bill of lading for value did net carry with it necessarily the title to the goods; 
and that C. had notice before he paid for the goods which should have put him on in- 
quiry as to what disposition had been made of the “ original” bill of lading, and 
therefore did not acquire a legal title to the goods that would defeat the right of the 


consignor to stop the goods in transit. —Castanola v. Mo. Pac. Ry. Co., U. S. Cir. Ct. W. 
D. Texas, Am. L. Reé., Dec., 1885. 


TAXATION.— Assignment under insolvent laws—Priority of taxes to cred- 

itors.— A taxis not an ordinary debt. It is levied forthe support of the government 
and takes precedence of all other demands against the owner. It is a charge upon the 
property without reference to its ownership. Property assigned for creditors under the 
insolvent act can be taken thereafter for the payment of taxes levied before that time, 


but which had not then become a lien on the property assigned.— Jack v. Weiermett, 
Sup. Ct. Ill., N. E. Rep., Dec. 18, 1885. 


—Notice of assessment, mode of—Classification of property — What neces- 

sary in regard to. — Taxes may be din the prescribed by statute, with- 
out further notice to the tax-payer, nor is it a valid objection to the levying of taxes that 
the property assessed is classified outside the general property liable, provided the 
classification includes all like property. —Cin., N. O. & Tex. Pac. R. R.Co. v. Kentucky; 
Sup. Ct. U. S., Rep., Jan. 6, 1886, 


TRADE-MARK. — Words descriptive of nature and quality of compound can not be 

protected —Imitation of labels and packages will be restrained. — A word that 
is descriptive of the nature and quality of a compound can not be claimed and allowed as 
an exclusive trade-mark. Parties will be protected from the imitation o? their packages 
so far as they are peculiarly designed and shaped for the purpese of distinguishing their 
goods; and from the imitation in color, design, style, and lettering combined, of the 


labels used to mark said packages. — Carbolic Soap Co. v. Thompson, U, S. Cir. Ct. E. 
D. Texas, Fed. Rep., Jan. 5, 1886. 


—— Similar mark — Manufacturers of same name — Injunction will not lie. —The 
fair and honest use of a name can not be enjoined when it is used in the ordinary course 
of business in the way and manner in which other manufacturers of similar goods are 


accustomed to use their own name in the preparation for sale of or sale goods,— 
Rogers v. Rogers, Sup. Ct. Conn., At. Rep., Jan. 6, 1886. 


—— Injunction against fraudulent imitation of — When it will lie.— Where a per- 

son having an established business for his goods carries it on under a given name or 
with a particular mark, it is a fraud on him for other persons to assume the same name 
or mark, or one similar with only a slight alteration, in such a way as to induce people 
to deal with him in the belief that they are dealing with a person who has given a good 
reputation to the name or mark, and equity will in such cases enjoin the use of such 


mark or name, whether it constitute a trade-mark or not. — Pierce v. Guittard, Sup. Ct. 
Cal., Pac. Rep., Dec. 17, 1885. 
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Trespass. — Quare Clausum Fregit-- Action for—Plea of Liberum Tenementum 
good —-Seisin, what amounts to.—In an action for trespass to realty, the plea of 
liberum tenementum is a good plea. Mere occupancy does not constitute seisin in the 
legal sense of that term, even a tortious or unlawful seisin; there must be possession 
with the intention of asserting aclaim to a freehold estate in the premises. Under the 
statute, where a person has a right of entry, he may lawfully enter provided he can do 
so without force and in a peaceable manner.— Fort Dearborn Lodge v. Kline, Sup. Ct. 
Il, N. E. Rep., Dec. 11, 1885. 


TROVER AND CONVERSION.— Logs and logging — Conversion of timber — Joint action 
against trespasser and purchaser — When it will lie. — An action may be main- 
tained jointly against a party who wrongfully cuts timber on the land of another, and a 
party who purchases such timber knowing that it has been wrongfully cut. — Smith v. 
Briggs, Sup. Ct. Wis., N. W. Rep., Dec. 12, 1885. 


Trust. — Parol declarations of trust, when invalid.— Where land was conveyed by 
deed toa husband by the wife’s father, who, after examining the deed, said, “I give 
this to Polly,” meaning grantee’s wife, and grantee replied, ‘‘ It is Polly’s, and it shall 
be Polly’s,” the conveyance was held to be within the provision of the fourth section 
of the act of Pennsylvania statute, April 22, 1856, which requires all declarations or 
creations of trust to be manifested by writing, signed by the party holding the title 
thereof, and that no trust resulted thereby. Natural love and affection alone is insufli- 
cient to establish a resulting trust. While a deed made tothe grantee on the faith of a 
promise may be cause for requiring performance, or holding the promisor a trustee er 
maleficio, the expression of an intention is not a promise, nor is there any deceit in 
grantee insisting that the deed shall be made to himself.— Dilts v. Stewart, Sup. Ct. 
Pa., At. Rep., Dec. 16, 1885. 


VENDOR AND VENDEE.— Deed will be construed as a mortgage on parol evidence 
only, when. — Where a deed is given, the consideration for which is the satis- 
faction of judgments and notes held by the grantee against the grantor, and an un- 
recorded agreement made that on the payment by installments of the amount of the 
debt for the satisfaction of which the deed is given, with interest, a reconveyance will 
be made to the grantor, the transaction is a sale; and any parol evidence introduced to 
show that a mortgage was intended must be clear, explicit, and unequivocal. —Null v. 
Fries, Sup. Ct. Pa., At. Rep., Dec. 6, 1885. 


— Sale of land— When specific performance will not be decreed.— A. agreed to 
sell a house and lot and to deliver the deed ona following day. He neglected to de- 
liver it on that day, and the house being afterwards destroyed by fire, the vendee re- 
fused to accept a subsequent tender of the deed. A. sued for specific performance 
claiming that the time of delivering the deed was not of the essence of the contract. 
Held, that where a vendor neglects to deliver the deed on the appointed day, and the 
condition of the property materially changes in the meantime, he can not subsequently 
deliver the deed and claim a specific performance. Time becomes of the essence of the 
contract in such cases. — Smith v. Cansler, Ct. App. Ky., Ky. L. Rep., Dec., 1885. 


— Vendee’s duty to disclose — Duty of attorney in fact.— Ordinarily where there 1s 
no fiduciary relation between the vendor and the vendee of land, and no confidence is 
reposed by the vendorin the particular contract, no duty rests upon the vendee to 
disclose facts he may happen to know advantageous tothe vendor. An attorney in fact 
to collect debts due and lease the lands of another, in whom particular trust and confi- 
dence is imposed by the principal, can not purchase the lands of the latter without dis- 
closing to the princip. every fact within his knowledge that would tend to enhance 
its value, and a purchase made without such disclosure will be set aside at the instance 
of the principal.— Savage v. Savage, Sup. Ct. Ore., West C. Rep., Dec. 17, 1885; Pac. 
Rep., Dec. 24, 1885. 


— Contract for sale of land — Tender of deed by vendor — When necessary and 
when not —A vendor under a contract for the sale of real estate, is entitled to main- 
tain an action at law for the recovery of the purchase-price, if he executes and tenders 
a deed, at the proper time, and keeps the tender good, by bringing the deed into court. 
A vendee under such contract ‘s relieved from his obligations, if prior to the time of 
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performance, the property contracted to be sold has been destroyed. — Powell v. Day- 
ton, Sup. Ct. Ore., West C. Rep., Dec. 17, 1855. 


WAREHOUSE ReceEIrT. — Assignment of— When constructive delivery — Distinc 
tion between personal receipt and one to order.— When the terms of a ware- 
house receipt are such that the warehouseman offers or undertakes to deliver the 
property to whomsoever the receipt may be indorsed, a symbolical delivery may be et- 
fected by its assignment or delivery, and he becomes bailee to such assignee, in accord- 
ance with the terms of his contract. In such case a delivery of the receipt isa 
symbolical delivery of the property itself. But when the receipt restricts the promise 
to deliver to the bailor personally, and not to his order, a change in the possession of 
the property bailed can not be effected by a mere assignment of the receipt, without 
the consent of the bailee thereto, so as to defeat the rights of subsequent attaching 
croditors of the bailor. —Gill v. Frank, Sup. Ct. Ore., WestC. Rep., Dec. 24, 1885. 


WILLS. — Trust for accumulation with direction tocertain amount to widow un- 
til her death or marriage void in Pa.— Division of such accumulation, how 
made. — Where will directs a certain amount out of the income of the estate to be 
paid to the widow of the testator, and the residue to be reinvested and accumulated 
until the death or marriage of the widow, the direction for such accumulation, not 
being for a minor or a charity, is void. Under such circumstances the surplus in- 
come belongs to the decedent’s widow, heirs at law, and next of kin under the intestate 
act. Where on the audit of an account the entire surplus which had accrued at that 
time was given to the heirs and nextoi kin, the widow making no claim, it is not error 
on the filing of a second account to award the entire balance for distribution to the 
widow, the amount of such balance not being in excess of what would be her prope 
share were the balances of both accounts before the court for distribution. — Grim’ 
App., Sup. Ct. Pa., Rep., Dec. 2, 1885; W. N.C., Dec, 24, 1885. 


—— Limitation upon absolute fee void. — Where a person in a will in one clause de- 
vised lands by words apt and suilicient to carry an absolute fee, and in another clause 
made a devise over, by saying that in case the first taker died seized without issue, the 
lands should not go to another, the last clause is not a good executory devise or re- 
mainder at common law, and the first taker has an absolute fee whether he has exer- 
cised his right of disposal assemed in the words “ dies seized” or not. And the rule 
is the same whether, by the terms of the devise over, the first taker has the right to 
dispose of the land only by deed, in his lifetime, or whether he has the right to dispose 
of it by deed or will. In either case the devise over is void; and that, whether the 
property be real or personal, — Van Horne v. Campbell, Ct. App. N. J., N. E. Rep., Dec. 
18, 1885. 

— Accumulation offunds in handsoftrustee.— When proper — A testator de- 
vised and bequeathed his residuary estate, including certain realty, to a trustee in 
trust to manage the same, and out of the income to make repairs, pay an annuity, 
and to maintain and educate his son during minority. Upon the son’s reaching 
majority the trustee was to pay him $500, and the like sumannually until the son was 
twenty-five, when the corpus was to be paid to him if the trustee thought fit, but if 
not, was to continue to be held in trust. At the date of the son’s majority the accu- 
mulated income amounted to about $5,000 which he claimed should be paid over te 
him. Held, that said sum did not exceed a reasonable contingent fund which the 
trustee might require in the administration of the trust, and that therefore it was 
not an accumulation within the prohibition of the statute, and neither the son nor 


his creditors were entitled to receive the same. — Eberly’s App., Sup. Ct. Pa., W.N.C., 
Dec. 24, 1885. 


